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T is an interesting 
result of the study 
of mankind, both in 
the mass and the in- 
dividual. that no 
movement that fits 
the inclination fails 
to find support on 
some alleged philo- 
sophical or ethical basis. The wildest 
aberrations of human conduct have been 
gravely defended, or at least extenuated. 
No teacher, whatever may have been the 
consequence of his doctrines, could ex- 
pect to receive a hearing if he should set 
out with the statement that his conclu- 
sions would not make for happiness. We 
must expect, therefore, to meet the most 
extraordinary theories in political, re- 
ligious, and social life, cloaked under 
specious forms of reasoning that would 
puzzle even the wise to understand. 
The problems that surround the cen- 
tral fact of divorce are many and grave 
but they have only gradually forced 
themselves upon public attention. So 
long as divorces were of rare occurrence, 
and only sought and obtained where the 
conduct of the guilty party had been too 
abominable to make it possible for a self- 
respecting spouse to remain longer in 





the intimacy of marriage, the subject was 
not pressing. The revelations of the 
growth of divorce, however, as made by 
the census reports since 1887, have 
aroused an alarmed attention on the part 
of those who believe civilization to be 
real in proportion as it approaches the 
Christian Code of Morality. 

In the disintegration of family life un- 
der the stress of the individualistic tend- 
encies of the feminist movement, they 
see disastrous consequences. It is not 
that they would deny to woman every 
right of citizenship. The control of prop- 
erty and the protection of the courts is 
hers in the fullest measure, but they are 
opposed to any theory of social or politi- 
cal life which ignores the fact, made 
plain by nature in all of her manifesta- 
tions, that there is a feminine as there 
is a masculine nature, and any attempt 
to put upon them identical responsibili- 
ties will destroy the fine temper of the 
one and accentuate the selfishness of the 
other. 

In a primitive state of society the 
drudgery of life falls upon the woman 
because she is the weaker and unable to 
resist the tyranny of her mate. Only 
with the advent of Christianity and the 
gradual acceptance of Christian truth 
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among western communities came a rec- 
ognition of the equality of woman with 
man as a human being, clothed with an 
individual character and responsibility, 
born to be the companion and helpmate 
of man, and invested with the lofty dig- 
nity of being the mother of the race. At 
once this teaching bore fruit. Amid all 
the stress and conflict of the medieval 
centuries the respect for woman showed 
more and more in actual life. Her dig- 
nity was respected, and her weakness 
protected, as it never had been in any 
preceding age. 

Under the common law, it is true, there 
is a distinct recognition of the Pauline 
doctrine, that “the man is the head of 
the woman.” Until modified by various 
statutes the legal identity of the wife was 
largely merged in that of the husband, 
and in this the law was but the expres- 
sion of the civilization of the time. The 
marriage of a man and woman was rec- 
ognized and encouraged as the necessary 
prerequisite of the founding of the fam- 
ily, and from the family the state arose. 

The eccentric notion, now professedly 
accepted by a certain school of thought, 
that men and women must be considered 
from the point of view of individuals, 
quite irrespective of the accident of sex, 
was quite unknown. In theory at least, 
the reciprocal love of husband and wife 
and their common love of their children 
brought with it all the sanction necessary 
for the proper respect, without which 
marriage is a misfortune rather than a 
blessing. It is not to be denied that the 
practical working out of this theory of 
marriage was accompanied by many a 
shipwreck of life; but that it made for 
the highest social morality the world has 
known on any large scale must be appar- 
ent to the student of the history of an- 
cient civilization, whether of Asia or the 
classic examples of Greece and Rome. 

It would seem that the underlying 
philosophy of modern advocates of di- 
vorce is embodied in the conviction that 
everyone has a right to such measure of 
happiness as can be attained in this world, 
quite irrespective cf the performance of 
duty or the bearing of the consequences 
of mistake. Therefore when the yoke 
of marriage begins to make itself felt, 
there is an ill-concealed impatience to 


shake it off and make another trial. Mar- 
riage, contrary to the theory of the law, 
thus becomes a matter of purely pri- 
vate concern. The status of husband or 
wife may be changed by mutual consent ; 
and towards that goal, already reached in 
France and some other countries with 
slight limitations, the tendencies in 
America point strongly. 

So long as this attitude towards the 
divorce question is measured by a ma- 
jority of any given state, it is vain to 
hope for any real improvement in the 
outlook for the future ending of the 
evil. The constant discussion in press 
and pulpit does not seem to have brought 
any practical result, or at least none com- 
mensurate with the importance of the 
issue. The fact must be faced that the 
great majority of the people of all of the 
states, excepting South Carolina, are in 
favor of divorce with the right to remar- 
riage. This great majority fixes the causes 
as (1) adultery, (2) bigamy, (3) con- 
viction of crime in certain cases, (4) ex- 
treme cruelty, (5) wilful desertion for 
two years, (6) habitual drunkenness for 
two years. Some states, as New York 
and North Carolina, limit the cause to 
adultery alone. 


Federal Jurisdiction. 


The Divorce Congress which met at 
Washington and Philadelphia in 1906 as 
the result of legislation in Pennsylvania, 
and at the expense of that state, went 
very carefully into the subject in all of 
its aspects so far as it relates to the com- 
mon weal. Some of the conclusions of 
that Congress are especially significant 
now when renewed efforts are being 
made to secure an amendment to the 
Constitution that will give the Federal 
government jurisdiction over the subjects 
of marriage and divorce. It is urged 
with great force and appositeness that 
this is the surest way to obtain uniform- 
ity and to secure a certain and final rec- 
ognition of the decree when rendered, in 
all of the states. 

An objection to the amendment lies in 
the fact that the statistics show the great- 
est proportion—not less than 75 per cent 
probably—of all divorces are regularly 
granted by courts having actual jurisdic- 
tion over both parties. Therefore the 
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evil of migratory divorces, as they are 
called, is far less important than at first 
appears. As a rule, the high social 
standing or wealth of the parties is the 
cause of great publicity, and when either 
of them seeks a foreign jurisdiction the 
fact is heralded as evidence of a wide- 
spread custom. The laws of most of the 
states are sufficiently liberal to make it 
a comparatively easy and much less ex- 
pensive matter to secure a divorce in the 
home jurisdiction. 

Another objection arises when it is 
shown that Federal legislation might bear 
hardly on the state of South Carolina, 
where no divorce is permitted, and yet 
a Federal law would give it, and in such 
states as New York and North Carolina, 
where, if the legislation should reflect 
the prevailing sentiment of the majority 
of the states, the causes would be in- 
creased from one to six. 

It is an obvious tendency whenever 
difficulties arise because of the exclusive 
jurisdiction of the states in the exercise 
of their reserved powers, to turn to con- 
stitutional amendment in the belief that 
uniformity can best be obtained by throw- 
ing the burden of the subject on the al- 
ready over-weighted national govern- 
ment. 


It is a mistake to assume that the di-- 


versity of causes for divorce among the 
different states is the principal reason 
for the confusion that exists. So long 
as the states confine the exercise of their 
jurisdiction to their own citizens, it 
makes no practical difference what the 
causes may be, excepting to the citizens 
of those states themselves. Much of the 
uncertainty and scandal that have arisen 
have come from the assumption of juris- 
diction by the courts of one state, which 
has failed of recognition in others. If 
the jurisdictional provisions of the uni- 
form law proposed by the National Di- 
vorce Congress were adopted, the end 
would be gained without amendment of 
the Federal Constitution. 


Causes and Procedure. 


So far as causes and procedure are 
concerned, while uniformity is of course 
desirable, it is not essential. Briefly, the 
jurisdictional features of the uniform act 
provide that for purposes of annulment 


of marriage there must be personal serv- 
ice upon the defendant within the state, 
when either party is a bona fide resident 
of the state at the time of the commence- 
ment of the action; and for purposes of 
divorce, either absolute or from bed and 
board, by personal service upon the de- 
fendant within the state: (a) When at 
the time the cause of action arose, either 
party was a bona fide resident of the 
state, and has continued so to be down 
to the time of the commencement of the 
action; except that no action for abso- 
lute divorce shall be commenced for any 
cause other than adultery or bigamy, un- 
less one of the parties has been for the 
two years next preceding the commence- 
ment of the action a bona fide resident 
of the state. (b) When, since the cause 
of action arose, either party has become, 
and for at least two years next preceding 
the commencement of the action has con- 
tinued to be, a bona fide resident of the 
state; provided the cause of action al- 
leged was recognized in the jurisdiction 
in which such party resided at the time 
the cause of action arose, as a ground 
for the same relief asked for in this 
state; provided that if an inhabitant 
leaves the state of residence to obtain a 
divorce in another state for a cause aris- 
ing in the state of residence, and not rec- 
ognized therein, such divorce shall have 
no force or effect in the state of first 
residence. Where personal service can- 
not be obtained, provision is made for 
service by publication, to be followed, 
where practicable, by service upon or no- 
tice to the defendant without the state, 
or by additional substituted service upon 
the defendant within the state. 


Public Opinion Inert. 


If there were any real, strong, popu- 
lar discontent with existing conditions, 
these reasonable attempts to obtain uni- 
formity would long since have met with 
approval, but so far only the states of 
Delaware, New Jersey, and Wisconsin 
have adopted the uniform act. Even 
Pennsylvania, whose initiative brought 
about the Congress of 1906, has persist- 
ently refused to accept the proposed act. 
Such well-meant attempts to bring about 
reform, as Senator Ransdell’s proposal 
to amend the Federal Constitution so as 
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to prohibit all absolute divorce, and Con- 
gressman Edmunds’, to give jurisdiction 
to the Federal government of the entire 
subject of marriage and divorce, would 
seem to be unsupported by any large pro- 
portion of the voters outside of the Cath- 
olic Church, which forbids to its members 
all absolute divorce. The fact is that 
outside the large body of Catholics, the 
masses of the people do not look upon 
existing conditions with any real appre- 
ciation of the dangers connected with 
them, being more concerned that the un- 
happiness arising from the frequent mis- 
mating of married couples shall be cured 
by what is called “the surgery of di- 
vorce,” than with the injury entailed upon 
the morals of the community at large. 

It would seem that there is more pros- 
pect of checking the divorce evil by 
amendment to existing laws intended to 
bring about greater publicity by requir- 
ing notice of intention and making a li- 
cense a preliminary requisite to marriage, 
than by change in the divorce laws, so 
long as the present temper of the people 
on the subject remains unchanged. 

A prolific cause of divorce in certain 
ranks of society is desertion by the hus- 
band, who finds it difficult or has become 
tired of the burden of maintaining his 


family. Desertion laws are being enacted 
in many states, which make such deser- 
tion a crime and the offender subject to 
extradition. He is given an opportunity 
under suspended sentence to work with- 
out imprisonment. If he declines, he 
is employed on public works or otherwise 
by the state, and his earnings are paid 
over for the support of his family. It 
rarely happens that the offender does not 
prefer to work under suspended sentence. 
Those who have observed the working of 
this law highly approve of it. 

It must not be assumed that the effort 
to educate public opinion to an apprecia- 
tion of the manifold evils arising from a 
lax divorce system should be given up, 
but the experience of those who have ad- 
vocated the adoption of the uniform law, 
drafted by the National Divorce Con- 
gress and afterwards approved by the 
Conference of Commissioners on Uni- 
form State Laws, shows that it is a task 
of very great magnitude to arrest the 
trend of society towards a low estimate 
of the binding effect of the marriage tie. 


Npetijhauypolee 


Marriage and National Greatness 


As long as the Romans of old looked upon marriage as sacred and held 
the sanctity of the home inviolate, their arms were invulnerable, and Rome 
became mistress of the world. But with the accumulation of colossal wealth 
came great laxity of morals; marriage became a jest and child bearing a 


useless burden. 


The luxurious Roman lost all respect for female chastity; 


the heroic virtues of their early years were forgotten, and the Empire fell the 
victim of luxury and disregard for the binding effects of marriage.—Hon. 


Joseph E. Ransdell. 
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F the great nation- 
al political organiza- 
tions, the United 
States is the only 
one that cannot leg- 
islate on the subjects 
of marriage and di- 
vorce. All the Eu- 
ropean states pos- 
sess the power, although the United 
Kingdom has not seen fit to exercise it 
in such a way as to unify its law, and is 
about to surrender the power (in fact if 
not in theory) in favor of Irish Home 
Rule. The Federal systems of Germany, 
Switzerland, Canada, Australia, and 
South Africa have either unlimited or 
very extensive legislative power over the 
marital status. Judging from almost uni- 
versal constitutional arrangements, there- 
fore, the condition in this country ap- 
pears to be anomalous. It is of course 
easily accounted for by the fact that ours 
is the oldest of national Constitutions and 
very difficult to change. 
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The evils of the lack of unity of law 
on an essential relation of life, a relation 
moreover in which state boundaries 
count for as little as they do in com- 
merce, have of course impressed them 
selves upon public opinion, and have led 
to a demand for reform. Mr. Ames, in 
his Essay on Proposed Amendments to 
the Constitution, refers to six different 
propositions to confer the power to leg- 
islate on marriage and divorce on Con- 
gress by constitutional amendment. 

The efforts to obtain unity have been 
directed, primarily, to the subject of di- 
vorce, secondarily, to that of marriage. A 
national divorce congress met in 1906 
and recommended a uniform act dealing 
both with causes of divorce and with 
provisions regarding divorce jurisdiction ; 
the former provisions have been adopted 
nowhere, the latter only in an insignifi- 
cant number of states (Delaware, Wis- 
consin, New Jersey). The Conference 
of Commissioners on Uniform State 
Laws have framed and indorsed two 











8 Case and Comment 


acts,—one relating to the formation of 
the marriage contract (1911), and the 
other attempting to check the practice of 
resorting to other states for the purpose 
of evading laws of the home jurisdiction 
(1912).4_ No state has as yet adopted 
the uniform marriage act; the marriage 
evasion act became law in Massachusetts 
in 1913. The slight record of legislative 
performance stands certainly in marked 
contrast to the supposed strength of pop- 
ular demand for unity. 

It is important to consider whether 
there are not strong reasons for the 
continuing diversity of laws, and par- 
ticularly whether these reasons do not 
operate with varying strength as regards 
the several matters proposed for uniform 
regulation. Let us then take up in suc- 
cession divorce jurisdiction, the forma- 
tion of the marriage contract, divorce, 
and evasion. 


Divorce Jurisdiction. 


Most states recognize such jurisdiction, 
not on the basis of the domicil of the 
defendant, but on the basis of the matri- 
monial domicil or of the domicil of the 
plaintiff. In the latter case it is assumed 
that the taking up of another than the 
matrimonial domicil by the plaintiff is 
justifiable, and not due to a wrongful 
act, such as desertion. If a divorce is 
obtained on the basis of a wrongfully ob- 
tained domicil which is not the matri- 
monial domicil, the decree, according to 
a well-known decision of the Supreme 
Court (Haddock v. Haddock, 201 U. S. 
562, 50 L. ed. 867, 26 Sup. Ct. Rep. 525, 
5 Ann. Cas. 1), is not such a judgment 
as, by the Federal Constitution, is en- 
titled to full faith and credit in any other 
state, and New York refuses to recog- 
nize the validity of divorces thus ob- 
tained. Such nonrecognition naturally 
leads to most undesirable confusion in 
the status of parties who are rightfully 
married in one state, and guilty of bigamy 
in another. 

The uniform divorce act proposes to 


inet alld epic aetale ipeag acsnasi 
1The uniform acts are printed in the Re- 


ports of the American Bar Association; di- 
vorce act 1907, p. 1243; marriage act 1910, p. 
1130; evasion act 1913, p. 532. See also arti- 
cles by the present writer in 24 Harvard L. 
Rev. , and 22 Yale L. J. 96. 


establish the following jurisdictional re- 
quirements: Except in the case of adul- 
tery and bigamy, there must have been a 
domicil of two years’ duration in the 
state to allow the court to assume juris- 
diction. If the domicil has been changed 
since the happening of the cause of di- 
vorce, not only must a domicil of this 
duration be proved in every case, 
even in the case of adultery or 
bigamy, but the cause of divorce must 
have been recognized as such in 
the state in which it happened. If the 
process is personally served, it is suffi- 
cient if either of the parties satisfies the 
domicil requirement; if the process is 
served by publication, the plaintiff must 
show the two years’ domicil on his part. 
It has been stated before that but three 
states have adopted the jurisdictional 
provisions of the uniform divorce act; 
but the general tendency of American 
legislation has been to cut off facilities 
for obtaining divorce on the basis of a 
fictitious or temporary domicil, and since 
Nevada has done away with the old 
laxity, the purposes of the uniform law 
may perhaps be said to be substantially 
accomplished by independent state legis- 
lation. The problem of the Haddock 
Case, it is true, remains undisposed of ; 
this will be treated of under Evasion. 


Formation of the Marriage Contract. 


The tendency is clearly away from the 
so-called common-law marriage, and the 
country would seem to be ripe for the 
general requirement of some formal cere- 
monial act. A uniform law would have 
to be more liberal than many of the 
European laws, for it would have to 
recognize the validity of a religious sol- 
emnization; there is no American senti- 
ment in favor of the obligatory civil mar- 
riage. No particular ceremony should 
be insisted upon, and the states should 
be free to designate the solemnizing offi- 
cials. The principle of uniformity 
would not be thereby seriously impaired. 

The requirement of a license exists 
already in practically all the states; the 
innovation of the uniform law would be 
to make the requirement mandatory in- 
stead of directory, and to introduce a 
brief interval of time between license 
and celebration. In both these matters a 








considerable amount of objection would 
have to be overcome, none the less strong 
because mainly sentimental.’ But no fixed 
local policy stands in the way of unity; 
we have not the conditions existing in 
Canada, which compelled the exception 
of the law of solemnization from the 
general Dominion jurisdiction over mar- 
riage and divorce, and its reservation to 
provincial autonomy. 

Very different is the situation regard- 
ing disabilities to marry. Here we en- 
counter the most determined local poli- 
cies. There is no present prospect of 
the southern (and some of the Pacific) 
states abandoning their prohibition of 
miscegenation, while many northern 
states would not be ready to adopt equal- 
ly stringent laws. This point would be 
sufficient to defeat any attempt to make 
marriage jurisdiction national. There is 
further the vexed question of marriages 
between first cousins, which Jewish peo- 
ple and others have practised for many 
generations without harm to the race. 
The states that prohibit such marriages 
would probably be unwilling to repeal 
them (though they have not been effec- 
tually enforced), and surely other states 
ought not to be asked to adopt so contro- 
verted a policy. The question of age 
would likewise give rise to differences of 
opinion. The Uniform Law Commis- 
sioners wisely eliminated all provisions 
regarding disability from the uniform 
marriage law. 


Causes of Divorce. 


The obstacles in the way of unity are 
almost as strong as they are in the mat- 
ter of marriage impediments, although 
they lie within a very much narrower 
compass. There is the state of South 
Carolina, with its absolute prohibition of 
divorces, placed for greater safeguard in 
the Constitution, and the state of New 
York, which grants an absolute divorce 
only for adultery—the “statutory” 
ground of newspaper language. South 
Carolina has ceased to be an important 
commonwealth, but with New York left 
out a law would not be national. Gen- 
erally speaking, no state is more ready 
to enter upon legislative experiments 
than New York; but in the matter of 
divorce it chooses to adhere to a strict- 
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ness of policy, which even England is 
prepared to abandon. Such are the 
anomalies which a movement toward na- 
tionalization has to contend with. For 
the rest of the country it ought not to 
be impossible to agree on causes of di- 
vorce, for the differences are not funda- 
mental; but sentiment on the matter is 
so strong that it is futile to expect gen- 
eral local acquiescence in any one uni- 
form scheme. 
Evasion. 


The uniform divorce act proposes that 
if a spouse leaves the state of the matri- 
monial domicil in order to secure in an- 
other state a divorce upon a ground 
which has happened in the first state, or 
which the first state does not rec- 
ognize, a divorce thus obtained 
shall be void in the first _ state. 
The evasion act recommended by the 
Uniform Law Commissioners in 1912 
and adopted in Massachusetts in 1913 
makes parties residing and who intend to 
coutinue to reside in another state sub- 
ject, with regard to their right to marry, 
to the prohibitions of the law of the 
state of residence, both in the state of 
the attempted marriage and in the state 
of residence. Thus if, after a divorce in 
New York, the guilty parties undertake 
to remarry in New Jersey, not only will 
the marriage be void in New York but 
also in New Jersey. These acts seem 
plausible, but the need of them is ques- 
tionable. If evasion is due to excessive 
strictness of the law of some one state, 
and another state disapproves of that 
strictness, why should that other state 
make a special effort to render the ob- 
noxious policy effectual, particularly 
where the first state itself connives at 
evasion ? 

I think it is reasonably clear that pub- 
lic opinion in America is not ripe for 
complete unity in matters of marriage 
and divorce. In part this is due to sec- 
tional differences of sentiment ; in greater 
part to the fact that the entire problem 
of the marital status is in a flux, and 
that it is therefore extremely difficult for 
sentiment to crystallize into legislative 
opinion by mere agreement. 


_—— 


ead Pv 











Popular and Legal Views of 
Marriage and Divorce 


BY HUGO HIRSH, 
Of the Brooklyn-New York Bar 
Author of Hirsh's Tabulated Digest of the Divorce Laws of the United States. 


ANY persons _be- 
lieve that marriage 
is a Divine institu- 
tion, and expect or 
demand that the law 
should recognize it 
as such. This is 
due to their reli- 
gious training or ed- 
ucation. But the law is peculiar in that 
it takes no notice of this belief. 

Many persons believe that marriage 
is a civil contract, and expect or demand 
that it should be treated and enforced 
as such. But in this they are mistaken, 
because, whereas the law says that mar- 
riage is a civil contract, this expression 
is made practically meaningless by the 
qualifications, modifications, and restric- 
tions provided in the law. 

Many persons believe that the cere- 
mony of marriage in order to be legal 
must be solemnized by a priest, minister, 
rabbi, or other religious teacher, but this 
is not so, because there are other persons 
mentioned in the law who may solem- 
nize a marriage. Indeed, in many of the 
states common-law marriages, which 
mean simply the agreement of the man 
and the woman to live together as hus- 
band and wife, are still recognized. The 
demand for a religious ceremony, how- 
ever, is not always one of creed, but is 
frequently caused by a desire for the 
handsome, expensive, and ceremonious 
setting for a social function. 

Some persons believe that marriage 
can be entered into by any man or 
woman, regardless of age, race, relation- 
ship, or condition. But in this they are 
mistaken, for every state has its own 
peculiar laws regulating, limiting, and 
circumscribing entrance into this rela- 





tionship as the same may be affected by 
those provisions. 

Some persons believe that fraud, force, 
duress, coercion, used for the purpose 
of bringing about marriage between man 
and woman, do not affect the legality of 
the relationship, but in this they are mis- 
taken, because every state and territory 
has a law providing for the annulment 
of marriages caused by fraud, force, etc. 

Some men believe that wives are 
chattels and may be beaten into sub- 
mission. This is a grave error, for in- 
many of the states such conduct is cause 
for an absolute divorce, and in nearly all 
of the states it is cause for a legal 
separation. 

Some women believe that men are 
just banks holding funds which they may 
draw out at pleasure and convenience re- 
gardless of their own misconduct, but in 
this they are mistaken, for they often 
find that men will limit their expenai- 
tures and circumscribe their extrava- 
gances. 

Some men and women believe that 
marriage is a legalized harem. The man 
acts upon this, and showers expensive 
dresses and jewels upon his wife and 
then conducts himself as he pleases. The 
woman acts upon it by living a life of 
ease, luxury, extravagance, and nonre- 
sponsibility, not caring for the conduct 
of the husband; neither realizing, appre- 
ciating, or caring for the ideals of mar- 
riage. 

And so we have these various and 
varying beliefs, not one of them lead- 
ing to the fruition of an ideal marriage, 
which should be the union of a man 
and a woman having love and respect 
for each other,—a relation in which 
riches, poverty, position, society, reli- 
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gion, the influence of relatives, jealousy, 
or fear should have no influence,—a 
relation in which the man and the woman 
are not only husband and wife, but com- 
rades,—good comrades,— bearing with 
one another at all times, having no pleas- 
ures, cares, or con- 
fidences which the “S333 ae 
other does not —@== 
know and _ share, 
always together, 
even including the 
wife at the break- 
fast table with her 
husband. 

This is substanti- | 
ally the popular | 
view of marriage 
and its relation to 
the community at 
large. 

The legal view, 
however, is based 
upon statutes and 
their interpretation 
by courts and 
judges, and these 
hold that marriage 
is not a religious 
right or engage- 
ment, but rests 
on a purely social 
and civil basis and 
needs no ceremony {n.. 
or  solemnization. 

As was said in 
White v. White, 4 How. Pr. on page 107 : 

“It cannot be denied that while the 
marriage relation is said to be a civil con- 
tract between the parties, it is not a con- 
tract in the full common-law sense of the 
term. It is from the Romans, from 
whence we have derived the civil law, 
that the idea has prevailed that marriage 
was a civil contract. It was, however, 
with them a contract without much of 
an obligation, as the continuance of the 
relation depended almost wholly upon the 
caprice of one or the other of the par- 
ties. Marriage is a civil institution, es- 
tablished for great public objects. It is 
defined to be a contract between a man 
and a woman for the procreation and 
education of children. And it has a sim- 
ilar definition in the civil law. It is want- 
ing in many of the essential ingredients 
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of a contract. It cannot, like or- 
dinary contracts, be dissolved by mutual 
agreements or canceled upon a valuable 
consideration. Neither can its obliga- 
tions be modified by the parties. The 
will of society and public policy super- 
sedes the will of 
the parties; and 
however unable 
one of the parties 
may subsequently 
become to perform 
the obligations re- 
sulting from the 
relation, the other 
is still bound. Not 
even a total over- 
throw of all the 
mental powers ter- 
minating in fixed 
and permanent in- 
sanity is permitted 
to operate as a dis- 
charge of the other 
party from its ob- 
ligation.” 

So, it is very 
plain that whatever 
contractual ele- 
ments marriage or 
the marriage rela- 
tion may contain, 

, these are important 
—., only in its incep- 

tion—only at the 

time when the re- 
lation begins,—for immediately there- 
after it becomes a relation, an institution, 
a something that is hard to express in a 
word and difficult to define. 

As was said in Edgecomb v. Buckhout, 
31 N. Y. Supp. on page 658: 

“Marriage is not only a contract, but 
an institution. It not only creates rights 
and imposes obligations, but it confers a 
status.” 

And emphasizing the fact that mar- 
1-age is not a civil contract, we quote 
the following from the case of Livingston 
v. Livingston, 173 N. Y. 389, 93 Am. St. 
Rep. 600, 66 N. E. 123, 61 L.R.A. 800: 

“A marriage contract may be dissolved 
by a direct or special act of the legisla- 
ture, and such a law does not impair the 
obligation of a contract. Marriage is 
something more than a mere contract. It 
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is a status or institution of society found- 
ed upon the consent of the parties and 
the subject of regulation by law. It is 
not embraced within the terms or mean- 
ing of the Constitution, which forbids the 
states from enacting laws impairing the 
obligation of contracts.” 


And so while the domestic relations 
law of the state of New York (§ 10) 
says that marriage shall continue to be 
a civil contract, the phrase is practically 
meaningless, because, as marriage is the 
foundation of the family and the origin 
of domestic relations, which are consid- 
ered of the greatest importance to civili- 
zation and social progress, it is deemed 
to be a social institution, a status, a rela- 
tion, and not a civil contract, as has al- 
ready been shown. 


And so we find, also, that all the states 
have enacted laws governing this rela- 
tion, providing for the lawful age at 
which the male and female may enter it; 
also providing for licenses, regulations 
as to the duties and obligations of the 
parties, its effect upon the property rights 
of the man and the woman, and the causes 
for its dissolution. These laws differ 
in the various states. In an article to 
be as brief as this, it is unnecessary to 
speak of these differences. 


The various states have also enacted 
laws regulating the validity of marriages, 
and upon this question there enter vari- 
ous ingredients differing in the various 
states, but the general rule is that a 
marriage valid in one state will be held 
valid in any state or country in which 
the parties thereto may subsequently re- 
side. 

Popular opinion regarding divorce is 
just as peculiar and just as varied as 
that regarding marriage. 


Many persons assert that the marriage 
relation should never be dissolved, be- 
lieving that “what God hath joined to- 
gether, man shall not put asunder.” 

Many persons believe that as mar- 
riage is a civil contract, they ought to 
be able to get out of it as easily as they 
got into it, and connected with this is 
- so the belief that as it costs nothing 
.s get in, it should cost nothing to get 
out. 

Some persons believe that a rabbi hav- 
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ing married them has a right to divorce 
them. 

Some persons believe that if one can- 
not get a divorce in one state, it will be 
just as good to get it in another. 

Some men believe that extravagance 
on the part of the woman should be a 
cause for a divorce. 

Some women believe that ill temper on 
the part of the man should be a cause 
for divorce. 

Many men and women believe that 
personal liberty and earthly happiness 
are of the highest importance, and when 
marriage interferes with one or the other, 
it should be dissolved. 

And so we have these various and 
varying views and beliefs on divorce. 
They are perfectly natural, too, in view 
of the fact that there is no instruction 
to the young concerning the importance 
of the relationship of marriage, the 
duties such relationship imposes, and the 
responsibilities which follow. 

The legal view of divorce to the ordi- 
nary man or woman seems like a laby- 
rinthian maze from which it is most diffi- 
cult to extricate one’s self; like a hor- 
rible nightmare which means contact 
and warfare with ogres and demons; like 
a disease which can only be eradicated 
by operation and at great expense; like 
a puzzle which looks easy but is most 
difficult of solution. 


The reasons for these views are plain. 
Each state and territory has a divorce 
law different from the other. The causes 
for divorce vary from infidelity in New 
York state to “any old thing” in some of 
the western states, and South Carolina 
does not permit divorce on any ground. 
Then there enter the varying require- 
ments of legal residence, service of 
process, testimony of parties to the 
action, and then we get the evil result- 
ing from these various and varying laws 
and requirements which frequently 
makes a divorce good in one state abso- 
lutely void in another. 

Resulting from this, we have not only 
the effect upon the legitimacy of chil- 
dren, the influence on rights of property 
and its descent, but also its civil and 
criminal consequence on subsequent mar- 
riage; for we have seen a perfectly law- 
ful divorce in one state resulting in con- 












viction for bigamy in another (People v. 
Baker, 76 N. Y. 78, 32 Am. Rep. 274), 
thus showing that divorce, like morals, 
is largely a matter of geography. 

The decisions seem to be uniform, 
however, that a divorce obtained in any 
state upon grounds lawful in that state, 
is valid and will be upheld in all other 
states provided the defendant has been 
personally served with process in that 
state or has by appearance or defense 
submitted himself or herself to the ju- 
risdiction of the courts in that state. 
The invalidity of divorce is caused by 
the desire for “easy divorce” by some 
persons; the fact that marriage and its 
obligations rest lightly upon them; that 
no children have blessed the union; that 
wealth or the want of it has affected the 
temper or patience of either or both of 
the parties; that love did not form the 
basis of the marriage and that fact was 
discovered too late; that there is an 
“affinity ;” 


“Draw up the papers, lawyer, and make them 
good and stout, 

For things to home are crosswise, and Betsey 
and I are out.” 


The remedy! Well, the first thing to 
reckon with is the fact that divorce has 
come to stay. Like the letter H in Mrs. 
Heman’s conundrum, divorce “attends 
at our birth and awaits us at death.” 

The next thing to consider is its regu- 
lation. I am of the opinion that Federal 
regulation is the only remedy,—a na- 
tional divorce law, full, comprehensive, 
and easily understood. Making a divorce 
obtained in one place good everywhere 
will do away with most of the existing 
evils resulting from the many and vary- 
ing divorce laws. 

Whether the people of the United 
States would be just, wise, and prudent 
enough to vote to amend the Constitu- 
tion, permitting Congress to legislate on 
divorce; and whether the representatives 
in Congress from the states now having 
the three distinct and widely different 
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laws relating to divorce above referred 
to will be able to agree upon a general 
law applicable to all the states is a seri- 
ous question, but that that is the only 
present remedy is plain, and the future 
must be cared for by a method of care- 
ful and judicious education of the youth 
of both sexes. 

Sut no matter what this education 
would be and no matter who the teacher 
or what his or her qualification, the edu- 
cation would be fruitless if the fathers 
and the mothers were not also schooled 
in home life. The father should be 
taught to leave his business troubles in 
his store or office, and not bring them 
home; that his return home from the 
labors of the day should be with a smile 
and a word and kiss of love and affec- 
tion. The mother shoul’ learn that a 
word and a kiss of love and affection to 
the man of her choice, upon his return 
from his labors, may mean a life of hap- 
piness and comfort; that domestic cares, 
trials, and troubles are not agreeable sub- 
jects of conversation or discussion with 
the husband after a day’s labor as bread- 
winner ; that no matter who the man is, 
he appreciates a fair amount of cleanli- 
ness in his home; and that no matter 
what his earnings may be, that he es- 
teems more than mere words can express 
the care which has been taken and clean- 
liness which has been shown in the 
preparation of his food. 

Both parents should be taught the im- 
portance and value of having a peace- 
ful and harmonious home. An atmos- 
phere of this kind will not permit lodg- 
ment to the germ of divorce. 


The Apparent Conflict Between the 
Church and the Divorce Court 


BY HYACINTHE RINGROSE 
Of the New York Bar 


Author of ‘“ The Inns of Court,” and Editor of the “ Marriage and Divorce Laws of 
the World.” 


HE causes for 
which divorce 
should be granted, 
and whether abso- 
lute divorce should 
be granted at all, 
have been perplex- 
ing questions for 
centuries to the 
churchman and the lawmaker. 

The laws, customs, and opinions of 
modern times concerning marriage and 
divorce have been developed mainly 
from two sources of principle, namely 
the Roman law and the Christian reli- 
gion. 

By the Roman law, marriage was re- 
garded as a civil contract which could 
be terminated at any time by the consent 
of the parties. The Christian Church 
taught that marriage is a solemn status 
of a sacred character, governed by re- 
ligious obligations which are above the 
laws of this world. 

The trend of modern legislation is to 
compromise between the liberal theory 
of the Roman law and the theological 
conservatism of the Church. Legislators 
to-day consider marriage as a civil con- 
tract to which there are three necessary 
parties; namely, the two spouses and the 
state. Therefore no marriage can be 
created or dissolved without the consent 
of the state. 

Again, the tendency in lawmaking, 
even in those few countries which still 
have an official church establishment, is 
to make marriage independent of, but 
consistent with, any form of religious 
belief. 

There is little conflict, real or appar- 
ent, between ecclesiastical and statute 
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law as to the formation of the marriage 
contract, for the spouses may, after ob- 
taining the consent of the state, comply 
with the religious requirements of any 
church. The conflict arises only upon 
the question of the dissolution of the 
contract. 

The main reason the law of the 
Church and the law of the state ever 
clash is that the Church legislates only 
for that fraction of the community which 
accepts its decrees as binding, while the 
state enacts laws which reach every in- 
habitant of the commonwealth. 

The state takes the position that the 
citizen may consider the contract of mar- 
riage, Or any other contract, as creating 
a sacramental status, and may invest the 
formation of it with all the theology and 
ritualism of any sect, provided the stat- 
ute regulations prescribed in the interests 
of the whole community are respected. 


Ecclesiastical Objections to Divorce. 


It should be remembered that there is 
no specific article of the canon law of 
any sect of the Christian Church which 
forbids divorcement. Notwithstanding 
the contrary opinion expressed in essays 
and sermons by many doctors of divinity 
of the Roman Catholic Church, the only 
definite and authoritative rule concern- 
ing divorce prescribed by the Church is 
the one which forbids either spouse after 
divorce to form a new marriage contract 
or status, during the lifetime of the oth- 
er. There is no ecclesiastical objection 
to a Catholic obtaining an absolute di- 
vorce in our courts. The real objection 
arises when the Catholic so divorced con- 
siders the court decree as more than a 
legal dissolution of the marriage con- 
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tract, and attempts to remarry before the 
death of the other spouse. As the state 
does not compel divorced parties to re- 
marry, it will be seen that the divorce 
court, which is built for persons of all 
religious creeds, as well as for persons 
of no creed at all, 
does not interfere 
or interest itself 
with any branch of 
ecclesiastical law. 

Divorce is almost 
as ancient as mar- 
riage, and just as 
fully sanctioned by 
history, necessity, 
and authority. 

In the 24th chap- 
ter of Deuteron- 
omy, we read: 
“When a man hath 
taken a wife, and 
married her, and it 
come to pass that 
she find no favour 
in his eyes, because 
he has found some 
uncleanness in her, 
then let him write 
her a bill of di- 
vorcement, and 
give it in her hand, 
and send her out of 
his house. And 
when she is depart- 
ed out of his house, 
she may go and be 
another man’s wife.” This rule was con- 
sistent with the patriarchal system of 
the Jewish commonwealth. The hus- 
band as the head of the family could di- 
vorce his wife at his pleasure. An il- 
lustration of such a divorce is furnished 
by Abraham’s dismissal or divorcement 
of Hagar. This was surely a simple 
divorce law with a summary procedure, 
much cheaper, quicker, and easier than 
is given by the statutes of the several 
American states. No solicitor, barrister, 
or court was required. The husband 
constituted himself president of the court 
of probate, admiralty, and divorce, for 
the special occasion; and granted himself 
a favorable decree. 

The law of divorce as stated in Deu- 
teronomy continued to be accepted by 
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the Hebrews until the 11th century. It 
was in full+force when Christ was on 
earth, for it is recorded in the 19th chap- 
ter of St. Matthew that He was ques- 
tioned concerning it. Jesus had given 
to the Pharisees His views of marriage 
in answer to their 
question: “Is it 
lawful for a man 
to put away his 
wife for every rea- 
son?’ He then 
stated the proposi- 
tion that because 
of marriage a man 
shall leave father 
and mother, and 
shall cleave to his 
wife, and added: 
“What, therefore, 
God hath joined to- 
gether, let no man 
put asunder.” 
Then was put to 
him the question 
concerning the ex- 
isting law: “Why 
did Moses then 
command to give a 
writing of divorce- 
ment, and to put 
her away?” His 
answer was that 
“Moses, because of 


the hardness of 
your hearts, suf- 
fered you to put 


away your wives; but from the beginning 
it was not so.” Jesus, although disap- 
proving of the breadth of the Mosaic 
law, did not declare against divorce; 
quite the contrary, for He said: “Who- 
soever shall put away his wife, except 
it be for fornication, and shall marry 
another, committeth adultery : and whoso 
marrieth her which is put away doth 
commit adultery.” It is agreed among 
Biblical scholars that the term “forni- 
cation” as used in the 19th chapter of 
St. Matthew has the same meaning as 
adultery. So the fair deduction is that 
Jesus considered adultery to be the suf- 
ficient and only cause for an absolute 
divorce. In this respect, his views have 
been accepted by the legislature of the 
state of New York. 
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Canon Law. 


The corpus juris canonici, or canon 
law, as such, is of no intrinsic obligation 
in England or this country. The Eng- 
lish-speaking people have in all ages 
shown a firm determination that the law 
of the land should not be subject to the 
law of any church. The canon law 
though not binding, proprio vigore, is 
one of the sources of the common law, 
but only such portions of it have been 
adopted by our courts as have been sanc- 
tioned by the legislature and immemorial 
usage. 

During the last year of the late May- 
or Gaynor’s service as a justice of the 
New York supreme court, it was my 
privilege to appear before him in Brook- 
lyn at trial term, as counsel for a hus- 
band who was suing his wife for an ab- 
solute divorce. The issues of fact were 
framed under our practice for a jury 
trial, and I felt it necessary to be most 
careful in the selection of the jury. 1 
realized the likelihood that many tales- 
men, being Roman Catholics, might be 
constitutionally reluctant to decide the 
questions of fact in such a manner as 
to permit my client obtaining a decree 
of absolute divorce founded upon their 
verdict. 

While great latitude is given to coun- 
sel in our state in the examination of 
talesmen, it is an exceedingly delicate 
and dangerous thing to inquire into a 
proposed juryman’s religious faith. So, 
with hesitation not unmixed with ap- 
prehension of a rebuke from the bench, 
I asked the talesmen this question: 
“Have any of you gentlemen such a con- 
scientious objection to the granting of 
an absolute divorce that your taking a 
part in the trial of this case would em- 
barrass you?” Before anyone had a 
chance to answer this question, Judge 
Gaynor turned quickly around in his 
chair and asked in positive tones: “Are 
any of you members of the Roman Cath- 
olic Church?” Four of the talesmen an- 
swered, “Yes.” “Then you can leave 
the jury box,” said the judge. “This is a 
court of law, and not a church. We are 
deciding cases in this courthouse accord- 
ing to the laws of the state of New 
York, and the doctrines or rules of any 
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religious faith concerning the marriage 
relation must not be allowed to inter- 
fere with the orderly course of transact- 
ing the state’s business.” 

Judge Gaynor’s remarks to the jury 
in this case were severely criticized at 
the time by a number of prominent mem- 
bers of the bar, but what he said was 
true and wise, even if it was expressed 
in a brusque fashion. Modern divorce 
laws are not founded on _ theological 
dogmas or theories, but upon practical 
social science and humanity. 

There is no such thing as Catholic jus- 
tice or Protestant justice in our courts 
of law. Our judicial system, without 
claiming perfection or infallibility, is the 
finest expression of the wisdom and ex- 
perience of the ages. 

St. Augustine contended that the ques- 
tion of divorce is not clearly determined 
by the Scriptures, but there is no doubt 
as to the theological attitude of the Ro- 
man Catholic Church of to-day on this 
subject. It positively holds that no hu- 
man power can dissolve a marriage when 
ratified and consummated between bap- 
tized persons. 

There is no court of law on earth 
which attempts the slightest interference 
with such a dogma. The Catholic plain- 
tiff obtaining an absolute divorce can, if 
he or she sees fit, consider the decree as 
simply one affecting the legal status, and 
may refrain from a new marriage. The 
Catholic defendant against whom a de- 
cree has been rendered has the same 
privilege. 

The rule of the canon law prohibiting 
absolute divorce, like all other rules, has 
been emphasized by notable exceptions. 
For example, under certain conditions, 
the canon authorizes the dissolution of 
a marriage wherein one of the parties 
at the time of entering the contract was 
unbaptized. To the legal mind a di- 
vorce by any other name is a severance 
of the marriage tie, and such refinements 
of the canon law are without practical 
consequence to the secular lawyer. We 
therefore leave it to the ecclesiastics to 
explain such cases as the marriage of 
Napoleon to Marie Louise, which was 
considered valid although Josephine still 
lived. 

Cardinal Gibbons in his book, “The 
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Faith of Our Fathers,” states the pres- 
ent attitude of his Church as follows: 
“Marriage is the most inviolable and ir- 
revocable of all contracts that were ever 
formed. Every human contract may be 
lawfully dissolved but this. Nations may 
be justified in abrogating treaties with 
each other ; merchants may dissolve part- 
nerships; brothers will eventually leave 
the paternal roof and separate from one 
another, like Jacob and Esau. Friends 
like Abraham and Lot may be obliged to 
part company. But the law of God, the 
bond uniting husband and wife, can be 
dissolved only by death. No earthly 
sword can sever the nuptial knot which 
the Lord has tied; for, “What God hath 
joined together, let no man put asunder.” 

Some of the mismated marriages of 
modern times would seem to be what his 
Satanic Majesty “hath joined together,” 
and in which God or the fear of God has 
played but little part. 

Every practising lawyer has had 
brought to his attention marriages which 
were everything but sacramental in their 
nature; which ought never to have been 
contracted, and which should be dis- 
solved in the interest not only of the 
spouses, but also to maintain the decency 
and decorum of the state. 

I have in mind a case where a young 
high-school miss of eighteen years of 
age eloped to California with a China- 
man, only to learn that her husband was 
a fugitive from the state of New York 
because of his felonious killing of one 
of his countrymen. This Chinaman at- 
tempted to force his young white wife 
to live a life of infamy in San Francisco. 
I believe it would be hard to convince 
even the most devout ecclesiastic that 
this was a case where God had joined to- 
gether the parties to the marriage. 

The canon law to the contrary, not- 
withstanding, I believe it was consistent 
with good citizenship and public morals 
for the young wife to secure from the 
California courts a decree of absolute 
divorce upon one of the grounds per- 
mitted by the statutes of that state. 

If young people about to marry would 
only take God and his laws into account 
before marrying, there would be no such 
tribunal as the divorce court, because 
when God does join husband and wife 
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together, no man and no court can ever 
dissolve the contract. 


International Divorce Law. 


The dream of the academic lawyer is 
for an international law of marriage and 
divorce, but the differences between the 
existing judicial systems of the various 
great commonwealths of the world are 
much too great to make a universal law 
on the subject practicable. In one coun- 
try only the civil marriage is legal, and 
in another only the ecclesiastical alliance 
is valid; and in one country divorce is al- 
lowed, and in another it is denied; in 
one, difference in religion between the 
parties is an impediment to marriage, and 
in another it is not; in one the canon law 
is controlling, and in another the civil 
law regulates all questions of matrimonial 
rights. 


Modern Legislation. 


After a survey of modern legislation 
in the several states of the American 
Union, as well as of all other progressive 
commonwealths, we are of the opinion 
that there is no real conflict between any 
church or sect and the divorce court. 
While the tendency of the present is to 
increase the number of causes for which 
an absolute divorce may be granted to a 
suitor, we find no practical departure 
from the old-fashioned theory that the 
purpose of marriage is to bring about the 
union of one man and one woman for 
life, to the exclusion of all others, which 
is substantially the definition of marriage 
given by Lord Penzance in the leading 
case of Hyde v. Hyde. 

Modern legislation refuses to recog- 
nize marriages which are founded on 
principles which are in conflict with the 
general morality of Christendom. 

A study of the marriage and divorce 
laws of the world brings to us the happy 
conviction that the sanctity of the mar- 
riage relation is the one triumphant fact 
of human history which can never lose 
its prestige. 
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Foreign Divorces 


With Some Incidents of the Conflict of Laws Relating T hereto 


BY JOSEPH CUMMINGS 
of the Boston Bar 


T is a fact well 
known even to the 
layman that there is 

. a great difference in 

‘dy \ the divorce laws of 

(\ \the several states, 

that a few do not 

A | countenance divorces 

for any cause what- 

ever, while others grant them for a plu- 
rality of causes, many of which are triv- 
ial. Accordingly, some persons who were 
anxious to be liberated from the onerous 
duties and obligations of the marriage re- 
lation have migrated to states and coun- 
tries whose laws are most favorable for 
the accomplishment of their purpose, and, 
other things being equal, have selected 
that state whose laws require the short- 
est residence in order to enable its courts 
to acquire jurisdiction of the cause. 


Paris Supplanting Reno. 


Paris is becoming the divorce Mecca 
for Americans, because of the absence 
of difficulties in obtaining decrees, and 
the secrecy with which the proceedings 
are surrounded. The state of Nevada 
having recently increased the period of 
sojourn of nonresidents from six months 
to one year, the Reno courts are now to 
be outdone, and the mill for grinding out 
the most easily obtained migratory di- 
vorces has been set up in the French cap- 
ital. In proof of which, witness the 
Mackay divorce case, which remained a 
profound secret despite newspaper vigi- 
lance, until it was voluntarily divulged in 
New York. Indeed, an eminent French 
counselor has said, ‘While proving a res- 
idence in France is not necessary, the 
presence of both parties before the pres- 
ident of the tribunal is, because the law 
strictly prescribes an effort toward con- 
ciliation by the judge, prior to the grant- 


ing of the decree. I don’t think America 
offers speedier divorces than Paris. I 
know of one case which required just 
six weeks from the time the Paris law- 
yer was consulted.” 


Complications Arising from Foreign 
Divorces. 


There are some countries which do not 
grant divorces for any cause, but rec- 
ognize foreign divorces by virtue of 
treaty stipulations. Italy, for example, 
does not grant divorces for any cause, 
but many methods have been devised to 
circumvent her laws, the most common 
one being to go to Switzerland, be nat- 
uralized, be divorced, and then return 
to Italy. The test came in getting the 
Italian courts to recognize the divorce. 
It was formerly impossible to predict the 
result, but a test case has settled the mat- 
ter. It seems that in 1902 an interna- 
tional convention was signed between the 
principal European Powers agreeing to 
recognize divorces granted in any of the 
contracting countries, so that Italy is now 
in the contradictory position of counte- 
nancing certain divorces within her juris- 
diction although divorce is contrary to 
her laws. 

3ut it is not necessary to go abroad for 
instances illustrative of the complications 
that arise from foreign divorces. They 
may be found in the decisions of the dif- 
ferent states, and in many instances have 
proved to be worthless and productive of 
much harm to the parties and to society. 


Proceedings in Rem and in Personam. 


In order to understand the subject gen- 
erally it is necessary to observe at the 
outset some of the principles governing 
foreign divorce, and to note the differ- 
ence between proceedings in rem and in 
personam. A proceeding in rem is not 
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directed at the defendant’s person, but at 
his property in some other thing within 
the jurisdiction of the court. A proceed- 
ing in personam directly affects the de- 
fendant’s person, as when he is prose- 
cuted for a criminal offense, or is com- 
pelled in equity to 
perform _ specific- 
ally some contract, 
or when it is sought 
to fix upon him a 
pecuniary liability. 
In such _ proceed- 
ings, no decree 
against the defend- 
ant is valid unless 
he has been person- 
ally served with 
process within the 
jurisdiction of the 
court, or has en- 
tered his personai 
appearance. The 
subject of the liti- 
gation in divorce 
cases is the mar- 
riage status which 
constitutes the res 
upon which the de- 
cree acts. The ob- 
ject is to dissolve 
the marriage, not 
to impose personal 
liability upon either 
party. According- 
ly divorce proceed- 
ings are regarded by the great majority 
of our courts as proceedings in rem, and 
jurisdiction over the matrimonial status 
depends upon the bona fide domicil of 
the plaintiff, but there-are a few states, 
notably New York, which repudiate this 
doctrine and hold tenaciously to the in 
personam theory. 


The Atherton Case. 


The Supreme Court of the United 
States did not pass upon the question un- 
til 1901 in the case of Atherton v. Ather- 
ton, 181 U.S. 155, 45 L. ed. 794, 21 Sup. 
Ct. Rep. 544. The husband brought suit 
in Kentucky, the matrimonial domicil, 
against the wife, who was living in New 
York. <A decree absolute was entered 
in his favor upon constructive service on 
the wife in accordance with the laws of 
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Kentucky. A subsequent suit was 
brought by the wife in New York for a 
limited divorce and alimony. The hus- 
band appeared and pleaded the Kentucky 
decree, but the court ignored it, and sus- 
tained the wife’s libel. The Supreme 
Court of the Unit- 
Sabi Ses ed States reversed 
= this decision on the 
ground that it did 
not give full faith 
and credit to the 
Kentucky decree as 
is prescribed by 
the Federal Consti- 
tution. The de- 
cision was care- 
fully limited to the 
particular facts in 
the case, yet it is 
evident that a di- 
vorcesuitwas 
treated in this de- 
cision as a proceed- 
ing in rem. 
Nevertheless the 
same court in Had- 
dock’s Case, 201 U. 
S. 562, 50 L. ed. 
867, 26 Sup. Ct. 
Rep. 525, 5 Ann. 
Cas. 1, while recog- 
nizing the Atherton 
Case as authorita- 
tive, treated di- 
vorce decrees as 
judgments in personam. The Haddocks 
were married in New York, where both 
parties resided. They never lived to- 
gether, but separated as soon as the cere- 
mony was performed. The wife con- 
tinued to reside in New York, and the 
husband, after some years of wandering, 
acquired a domicil in Connecticut, where 
he obtained a divorce a vinculo on con- 
structive service only. Many years aft- 
erwards he inherited considerable prop- 
erty. Whereupon his wife, having ob- 
tained personal service upon him, insti- 
tuted proceedings for alimony, which was 
decreed to her. In the meantime Mr. 
Haddock, relying upon the Connecticut 
divorce, had married again. The effect 
of the New York decree for alimony was 
to declare the second wife an adulteress, 
and to bastardize the issue of the second 
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marriage. The case went to the Su- 
preme Court of the United States upon 
the ground that the decree denied full 
faith and credit to the Connecticut di- 
vorce, and the judgment of the New 
York court was affirmed by a bare ma- 
jority of the nine judges. The gist of 
the decision is that a divorce decree when 
there is constructive service only on the 
defendant has no extraterritorial effect. 

A comparison of these two cases for- 
cibly illustrates the confusion of our di- 
vorce laws. 

Mr. Justice Holmes in his dissenting 
opinion said: “I am unable to reconcile 
with the requirements of the Constitu- 
tion, art. iv., § 1, the notion of a judg- 
ment being valid and binding in the state 
where it is rendered, and yet depending 
for recognition to the same extent in 
other states of the Union upon the comity 
of those states.” In another part of his 
opinion he said: “I have tried in vain 
to discover anything tending to show a 
distinction between that case (Ather- 
ton’s) and this (Haddock’s). 

Mr. Justice Brown, also dissenting, 
said: The action of the court in this 
case is a step backwards in American 
jurisprudence, and has virtually returned 
to the old doctrine of comity, which it 
was the very object of the full faith and 
credit clause of the Constitution to super- 
sede. 

The doctrine in Haddock’s Case is that 
the Cornecticut decree is void even in 
Connecticut. If we reject that doctrine 
as too harsh and for that reason is not to 
be thought of, the only other theory is 
that of a divorce valid in a limited terri- 
tory, but invalid elsewhere, which leads 
to the conclusion that H. divorced on 
constructive service valid by the laws of 
Connecticut from his first wife A, who 
resides in New York, and relying upon 
such divorce, has contracted a second 
marriage with B, in Connecticut, is while 
he remains in Connecticut legally mar- 
ried to B, who is consequently his lawful 
wife and the children born of that mar- 
riage are legitimate. But if H, enters 


the state of New York he becomes the 
husband of A, his first wife, and is con- 
sequently a bigamist for having married 
3 in Connecticut, his second wife B is 


an adulteress and the issue of the Con- 
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necticut marriage are bastards. Add to 
this the supposition that H. while in New 
York cohabits with A, and that a child 
is born, such cohabitation is legal by the 
laws of New York, and the child is 
legitimate, but in Connecticut such child 
is illegitimate. 


The English Rule. 


The English rule is illustrated by the 
case of Armitage v. Atty. Gen. [1906] P. 
135, which passed upon the validity of a 
South Dakota divorce. Gillig, an Ameri- 
can citizen residing in England but who 
never abandoned his domicil of origin in 
New York, married an English woman 
in England, who subsequently instituted 
proceedings for a divorce in South Da- 
kota. Service of process was made upon 
the husband in England. He appeared 
and filed an answer. A divorce was 
granted her for a reason which would not 
be a ground for divorce either in New 
York, the husband’s domicil, or in Eng- 
land. The court proceeded upon the the- 
ory that as Gillig was a citizen of New 
York the effect of the South Dakota di- 
vorce on him depended upon the laws of 
his domicil, and as the New York courts 
recognized a divorce when the defendant 
appeared in answer to a summons issued 
by a foreign court, although the grounds 
of divorce were different, it would be 
recognized in England, and the subse- 
quent marriages of the respective spouses 
would consequently be valid. It is the 
husband’s domicil which determines the 
tribunal to try the cause. This principle 
enables the English courts to deal with 
cases more simply than can the courts 
of the United States, for it is obvious 
that there are more difficulties where 
questions of different jurisdictions arise, 
than where the court has the one simple 
test of the husband’s domicil to guide it. 

This simplicity is undoubtedly due to 
the legal fiction that the domicil of the 
husband is the domicil of the wife, but 
in this country, where the tendency of 
the law is to recognize more generally 
the equality of the legal rights of the 
sexes, an exception to the general rule 
has arisen to the effect that an innocent 
wife may acquire a separate domicil for 
the purpose of obtaining a div>rce from 
a guilty husband. If, then, a wife who 
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has left the matrimonial domicil acquires 
a domicil in a different jursdiction, where 
she obtains a divorce, there would be 
some question as to whether it would 
be recognized by the English courts. The 
fact that both parties submit themselves 
to the jurisdiction of an alien court is 
sufficient as we have already seen, to 
render its decree binding in New York, 
an in personam state. Kinnier v. Kin- 
nier, 45 N. Y. 535, 6 Am. Rep. 132; Ar- 
mitage v. Atty. Gen. [1906] P. 135. 


Validity and Effect of Foreign Divorces. 


The consequence is that the continu- 
ance of the marriage practically depends 
upon the mere will or caprice of the par- 
ties, who have only to leave that state 
which grants divorces for but one cause, 
and that usually denominated “statutory” 
by the newspaper writers, make a jour- 
ney abroad, submit themselves to the ju- 
risdiction of the Paris tribunal, which 
requires no domicil to be acquired, and 
then return to New York. 

But a Parisian divorce rendered un- 
der such circumstances would be of no 
effect in Massachusetts, a quasi in rem 
state, because of the existence of a stat- 
ute which provides that “if an inhabitant 
of this commonwealth goes into another 
state or country to obtain a divorce for a 
cause which occurred here while the par- 
ties resided here, or for a cause which 
would not authorize a divorce by the 


laws of this commonwealth, a divorce so 
obtained shall be of no force in this com- 
monwealth.” Rev. Laws, chap. 152, § 35. 

In view of the conflict in the decisions 
of the courts of the different states and 
of the United States, and sometimes in 
the decisions of the same tribunal, it 
would seem that a foreign divorce is a 
thing unsafe to conjure with and to be 
avoided. This conflict of authority is 
the occasion of the popular belief that 
there should be uniform laws of marriage 
and divorce, but how this is to be ac- 
complished remains to be determined. 
Even if an amendment to the Constitu- 
tion should be adopted, transferring ex- 
clusive jurisdiction in such cases to the 
Federal courts, there would be persons 
who would go abroad and obtain thei1 
divorces just as they now repair to cer- 
tain states for that purpose, and the same 
condition of affairs would then arise in 
passing upon the validity and effect of 
such devices, so that transferring exclu- 
sive jurisdiction in matrimonial causes to 
the Federal courts will not be the spe- 
cific to cure the divorce evil or to remedy 
the conflict of laws relating to foreign di- 


hea: 


The Divorce Problem 


On one occasion, replying at a banquet at Trinity House, in his threefold 
capacity as President of the Probate, Divorce and Admiralty Division, Lord 


Hannen observed that it was a hard matter to do justice between man and 
man; harder still between ship and ship; and hardest of all between man 
and woman.—Henry E. Fenn in “Thirty-Five Years in the Divorce Court.” 











Eugenics 


BY THOMAS SPEED MOSBY 
Former Pardon Attorney of the State of Missouri and Author of Treatises on “Capital Pun- 


ishment,’ 


HE eugenist propa- 
ganda has supplied 
the courts with 
some new problems 







f yay / N the solution of 
if, (\ \ we will depend 
“TS in large measure 
tz (7 upon the ability of 
the new scientific 


cult to establish an impregnable scientific 
basis as a foundation for its widely ad- 
vertised theories. 

A mass of statutory law has been in- 
jected into the Code during the past few 


years, concerning which judicial inter- 
pretation is as yet somewhat meager. 


The two leading cases eee in the Su- 
preme Court Reports of Washington 
and New Jersey. (State Feilen, 70 
Wash. 126 Pac. 75, 41 L.R.A.(N.S.) 
418, Washington supreme court, Sep- 
temper 30, 1911; Smith v. Board, etc., 
New Jersey supreme court, November 3, 
1913). 

The major portion of the legislation 
resulting from the eugenics’ agitation 
has taken the form of statutes providing 
for the sterilization of criminals and de- 
fectives. This is true of the states of 
Indiana, Iowa, New Jersey, California, 
Washington, Connecticut, New York, 
Wisconsin, North Dakota, Nevada, and 
Utah. Of these states it appears Wash- 
ington and Nevada alone have prescribed 
the surgical operation only as punishment 
for certain crimes, and their statutes, 
therefore, are strictly punitive. 

The first of these statutes to reach an 
appellate court was that of the state of 
Washington (State v. Feilen, supra). 
The statute was there assailed as in con- 
flict with that provision of the state Con- 
stitution by which cruel punishments are 
prohibited, the allegation being that the 
operation of vasectomy, which was pre- 
scribed in that case, was a cruel punish- 


65, 


“* Alcoholism and Crime”’ and “‘Causes and Cures of Crime. 
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ment. The court, speaking through 
Crow, J., went exhaustively into the 


question and sustained the statute. Be- 
cause of the fact that it appears to be a 
leading case upon this subject, the author 
hereof has caused that opinion to be set 
forth in extenso in his recent work on 
“Causes and Cures of Crime.” How- 
ever, at page 127 of my book, I then 
expressed a doubt as to whether such 
statutes could be sustained excepting as 
punishment for crime, another question 
being presented where the operation is 
performed upon those who are not con- 
victed of crime. My doubts have since 
been justified by the supreme court of 
New Jersey (Smith v. Board, supra, No- 
vember 3, 1913). In the case last men- 
tioned the operation of salpingectomy 
was directed to be performed upon one 
Alice Smith, a defective. The court held: 

“The artificial regulation of the wel- 
fare of society by means of surgical 
operations for the prevention of pro- 
creation, being based upon the suppres- 
sion of the personal liberty of individuals, 
must be accomplished, if at all, by a 
statute that does not deny to the persons 
thus injuriously affected the equal pro- 
tection of the laws guaranteed by the 
14th Amendment to the Constitution of 
the United States ‘ 

“Held, that the statute in question 
was based upon a classification that bore 
no reasonable relation to the object of 
such police regulation, and hence denied 
to the individuals of the class so selected 
the equal protection of the laws guaran- 
teed by the 14th Amendment to the Con- 
stitution of the United States.” 

Speaking through Justice Garrison, the 
court says: 

“It is clear that the order with which 
we have to deal threatens possibly the 
life, and certainly the liberty, of the 
prosecutrix in a manner forbidden by 


=~ 
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both state and Federal Constitutions, un- 
less such order is a valid exercise of 
police power. The question thus pre- 
sented is, therefore, not one of those 
constitutional questions that are prima- 
rily addressed to the legislature, but a 
purely legal ques- 
tion as to the due 
exercise of the po- 
lice power, which 
is always a matter 
for determination 
by the courts. 

“This power, 
stated as broadly 
as the argument in 
support of the 
order requires, is 
the exercise by the 
legislature of a 
state of its inherent 
sovereignty to en- 
act and enforce 
whatever _ regula- 
tions are in its 
judgment demand- 
ed for the welfare 
of society at large 
in order to secure 
or to guard its or- 
der, safety, health, 
or morals. The 
general limitation 
of such power to 
which the prosecu- 
trix must appeal is 
that under our system of government 
the artificial enhancement of the public 
welfare by the forcible suppression of 
the constitutional rights of the individ- 
ual is inadmissible. 

“Somewhere between these two fun- 
damental propositions the exercise of 
the police power in the present case must 
fall, and its assignment to the former 
rather than to the latter involves conse- 
quences of the greatest magnitude. For 
while the case in hand raises the very 
important and novel question whether it 
is one of the attributes of government to 
essay the theoretical improvement of 
society, by destroying the function of 
procreation in certain of its members 
who are not malefactors against its laws, 
it is evident that the decision of that 
question carries with it certain logical 
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consequences having far-reaching re- 
sults. For the feeble-minded and epi- 
leptics are not the only persons in the 
community whose elimination as_ un- 
desirable citizens would, or might in the 
judgment of the legislature, be a distinct 
benefit to society. 
=| If the enforced 
_ sterility of this 
class be a legiti- 
mate exercise of 
governmental pow- 
er, a wide field of 
legislative activity 
and duty is thrown 
open to which it 
would be difficult 
to assign a legal 
limit.” 

The effect of the 
New Jersey opin- 
ion, if generally 
followed, will be to 
annihilate all steri- 
lization statutes 
which are not 
purely punitive in 
their character. 
Manifestly, under 
the New Jersey 
decision, after the 
other constitutional 


x objections have 
Sacco been made, a 
ED MOSBY broader _ scientific 


basis than has 
heretofore been established must first be 
secured before asexualization can be jus- 
tified as an exercise of the police powers 
of the state. The more recently ex- 
pressed scientific opinion is by no means 
in accord upon this subject, and the re- 
sults of some very late investigations 
tend to disprove some of the previously 
accepted theories of heredity as a causa- 
tive factor in relation to degeneracy and 
crime. Last year an intensive study of 
1,000 cases at the Juvenile Psycopathic 
Institute of Chicago was completed by 
William Healy, director of the Institute, 
and Edith R. Spaulding, resident physi- 
cian of the Reformatory for Women, 
South Framingham, Massachusetts. In 
a paper read before the American Acad- 
emy of Medicine at Minneapolis, June 
14, 1913, upon the subject, “Inheritance 
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as a Factor in Criminality,” they stated 
their conclusions as follows: 

“We repeat that in the study of 1,000 
cases we can find no proof of the exist- 
ence of hereditary criminalistic traits, as 
such. Of course, we cannot absolutely 
deny such inheritance, but judging by our 
studies, we feel that careful observation 
elsewhere will bring forward evidence 
rather against such a theory than in favor 
of it. 

“On the other hand, through studies of 
the eugenists, and advances in medical 
and psychologic knowledge, crime will be 
found indirectly related to heredity in 
ways most important for society to recog- 
nize. The underlying foundations of 
criminalism are the evils to combat. As 
existing apart from definite and dis- 
coverable mental, physical, or environ- 
mental causations of criminalistic be- 
havior, we may regard the idea of bare 
criminalistic traits, especially in their 
hereditary aspects, as an unsubstantiated 
metaphysical hypothesis.” 

Although the police power of the state 
is, under the American decisions, almost 
unlimited, yet a court will rarely sustain 
the legislative exercise of that power for 
the protection of the public health with- 
out a fairly established foundation in 
scientific fact as a basis for the invoca- 
tion of this extraordinary power,—and 
this must be particularly true of those 
cases in which natural rights of the citi- 
zens are abridged or destroyed by the 
police regulation under consideration. 

The failure to establish the link of 
causality between heredity and crime, or 
heredity and degeneracy, ought likewise 
to militate against the legislative policies 
enunciated by some of the new eugenic 
marriage laws. During the past year 
three states have enacted statutes for- 
bidding marriage between persons af- 
fected by various physical and mental 
ailments, upon the theory, in some 
instances, that such afflictions are 
hereditarily transmissible. (See Laws 
of North Dakota 1913, p. 325; Laws of 
Wisconsin 1913, chap. 738; Laws of 


Pennsylvania 1913, p. 1013.) Of these 
statutes by far the most radical and 
sweeping is that of North Dakota, pro- 
hibiting marriage with a woman “under 
forty-five years of age” where either 
party is a drunkard, habitual criminal, 
an epileptic, an imbecile, an idiot, or is 
feeble-minded, insane, or suffering from 
pulmonary tuberculosis in an advanced 
stage, or from a contagious venereal dis- 
ease. Wisconsin specifies ‘venereal 
disease,’ and Pennsylvania “transmissi- 
ble disease.”” The North Dakota legis- 
lature evidently assumes that all women 
are sterile after reaching the age of 
forty-five, and that drunkenness and 
habitual criminality are hereditary. Wis- 
consin appears to be concerned chiefly 
about diseases of a venereal character 
only, while Pennsylvania peremptorily 
closes the doors of matrimony against 
any disease which is “transmissible,” 
whether contagious, infectious, or other- 
wise. The manner of transmission has 
not disturbed the Pennsylvania law- 
makers, who must, of course, be pre- 
sumed to know that all bacteria may be 
transmitted, ‘given the proper conditions. 
One state makes it a crime for one to 
leave the state and marry elsewhere in 
violation of the eugenic statute of his 
own state, provided he return to the state 
within a year. In another section it is 
made a felony, punishable by five years 
in the penitentiary, for a clerk to dis- 
close to any person any fact pertaining 
to the fitness or unfitness of either party 
to a marriage under the eugenic law. 
Upon the whole, a perusal of these sin- 
gular statutes impels the conclusior that 
in the exceedingly hasty removal of this 
“new science” from the laboratory to the 
forum, some of the laboratory experi- 
ments were brought over in an unfinished 
state. 


Failure to Support as Ground for 
Divorce 


BY GEORGE B. YOUNG 
of the Newport (Vt.) Bar 


Commissioner on Uniform State Laws and Member of the Committee on “Marriage and 
Divorce.” 


N most of the states, 
neglect or refusal to 
support the wife is 
prescribed, by some 
form of statutory 
expression,asa 
cause for divorce. 
The expression in 
the states varies 
from “failure to support,” “wilful neg- 
lect to support,” or “gross neglect of 
duty,” to the form in most of the New 
England states, which, similar to that of 
Vermont, prescribes. “when the husband 
has sufficient pecuniary or physical ability 
to provide suitable maintenance for her 
(the wife), and without cause, grossly 
or wantonly and cruelly, refuses or neg- 
lects so to do.” ? Under these statutes 
what entitles the wife to a divorce? 





Neglect to Support. 


Under the statutes in some states mere 
neglect to support is sufficient.2 In other 
states the husband must have means suf- 
ficient to enable him to suitably support 
his wife, and if he has no such means, 
or his failure is due to inability to se- 
cure employment, no divorce can be had 
for failure to support? 

If a husband, who is always well, pos- 
sessed of the trade of a blind maker, and 
who can and does earn $3 to $34 a day, 
fail or neglect to provide for the sup- 
port of his wife and child and to pay the 
expenses of her confinement, it does not 


1 Pub. Stat. of Vt. § 3068, V. 

2Garland v. Garland, 66 Wash. 226, 119 
Pac. 386: Svanda v. Svanda, 93 Neb. 404, 140 
N. W. 777, 47 L.R.A.(N.S.) 666. 

8Freeman vy. Freeman, 94 Mo. App. 504, 
68 S. W. 389; Loring v. Loring, 17 Tex. Civ. 
App. 95, 42 S. W. 642. 
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entitle the wife to a divorce under the 
Massachusetts statute—similar to the 
Vermont statute—on the ground of re- 
fusal or neglect to support.* 


Ability to Support. 


The ability to support, which the hus- 
band must have, need not consist of real 
or personal property in concrete form, 
but may consist of money wages, which 
he receives for his own labor, or money 
derived from any source, but this must 
be sufficient in the judgment of the trial 
court to enable the husband to suitably 
support the wife. The amount requi- 
site to constitute such sufficiency depends 
upon the position and rank which the par- 
ties occupy in society, and other circum- 
stances peculiar to each case, and must be 
determined as the cases arise. It is not 
enough to show that the husband has 
health and capacity to acquire ample 
means for such support by his labor. It 
must be shown that he actually has the 
required amount of money or other prop- 
erty to enable him to furnish the requi- 
site maintenance. 

But it has been held that where an 
able-bodied man, earning good wages, 
neglects to adequately support his wife 
and children, but spends his income for 
liquor, compelling the wife to keep a 
boarding house to support herself, and at 
length deserts her, without fault on her 
part, the wife is entitled to a divorce.® 


*Holt v. Holt, 117 Mass. 202. 

5 Farnsworth v. Farnsworth, 58 Vt. 555, 5 
Atl. 401; Cilley v. Cilley, 61 Vt. 548, 18 Atl. 
1120; Jewett v. Jewett, 61 Vt. 370, 17 Atl. 734. 

6 Seigmund v. Seigmund, 46 Wash. 572, 90 
Pac. 913. 
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There must be a refusal to support or 
its equivalent. A divorce ror refusal or 
neglect to support cannot be granted 
where husband and wife live apart by 
mutual consent, and he is not asked to 
support her.? Neglect of the husband to 
give his wife 
money is not of it- 
self failure to sup- 
port. And where 
a husband, while 
employed away 
from home, con- 
tributes to the sup- 
port of his wife 
and child, but is 
unable to furnish 
them adequate sup- 
port, and is hoping 
to have them with 
him, he is not 
guilty of wantonly 
and cruelly neglect- 
ing to support his 
family. Neglect 
or refusal to sup- 
port the wife as a 
ground for divorce 
is separate and dis- 
tinct from that of 
desertion.” Mere 
desertion does not 
constitute = gross, 
wanton, and cruel 
neglect and refusal, 
without cause, to 
support.” 

The neglect or refusal to support must 
be cruel and cause injury to the wife. 
Where divorce is sought on the ground 
of cruelty, whether it be cruel and abu- 
sive treatment, or cruelty in neglecting 
or refusing to provide suitable mainte- 
nance for the wife, a reasonable construc- 
tion of the statute requires that it shall 
appear to be, at least, such cruelty as 
shall cause injury to life, limb, or health, 
or create a danger of such injury, or a 
reasonable apprehension of such danger 


Jarnett, 27 Ind. App. 466, 61 





7 Barnett v. 
N. E. 737. 

8 Donley vy. Donley, 150 Mo. App. 660, 131 
S. W. 356. 

8Carson v. Carson, 173 Mich. 452, 138 N. 
W. 1076, 43 L.R.A.(N.S.) 255. 

10 Mandigo v. Mandigo, 15 Vt. 786. 

WTLillie v. Lillie, 65 Vt. 109, 26 Atl. 525. 
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upon the parties continuing to live to- 
gether.” 

For a husband to sell all the personal 
property of the wife, make a permanent 
lease of her real estate, and mortgage the 
rents to pay his debts, and then abandon 
her, taking the pro- 
ceeds of her prop- 
erty and leaving 
her without means 
of support for a 
single day, entitles 
her to a divorce 
for nonsupport.” 

For a husband 
to tell his wife to 
leave his home, 
and suffer her to 
rove about the 
neighborhood for 
a year supporting 
herself by manual 
labor, neglect to 
answer her letters, 
refuse to go for 
her when request- 
ed, and in the 
presence of the 
hackman drive her 
from his door 
when she returns 
with her personal 
effects, refuse to 
allow her baggage 
to be left there, 
and deny her the 
ordinary civility of 
shaking hands, is “wantonly gross, cruel- 
ly wanton, and grossly cruel,” and en- 
titles the wife to a divorce for neglect 
and refusal to support.’ 

To bring a case within the above 
provision of Vermont statutes something 
more must be shown than mere abandon- 
ment or a single refusal or neglect to 
support the wife. The words, “grossly 
or wantonly and cruelly,” as well as the 
words “without cause,” are to have some 
force. When the wife is in good health 
and able to work, and no indignity is 
imposed upon her in the manner of the 
refusal, mere refusal to support is not 
sufficient to afford ground of divorce. 

12 Bailey v. Bailey, 97 Mass. 373. 


13 Hurlburt v. Hurlburt, 14 Vt. 561. 
14 illie v. Lillie, 65 Vt. 109. 
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sut under some circumstances a sudden 

and continued refusal to provice the 
necessaries of life to a wife who is 
thereby left to her own earnings would 
be within the statute meaning of: gross- 
ly or wantonly and crueily refusing or 
neglecting to support, as where from 
previous habits, or mode of life, or 
state of health, or incapacity to labor 
from any cause, such conduct would 
cause injury to health or danger of 
such injury or reasonable apprehen- 
sion thereof. So, too, the refusal 
may be made in such a manner, or 
coupled with such indignity and aggra- 
vation, as, in and of itself, to be a gross 
or wanton and cruel refusal or neglect 
to support the wife. 


15 Caswell v. Caswell, 66 Vt. 242, 28 Atl. 
988; Peabody v. Peabody, 104 Mass. 195. 


Summary. 


The husband must have sufficient pe- 
cuniary or physical ability which has 
yielded the means to support the wife. 
Ability to earn the support, which is not 
utilized because of laziness or shiftless- 
ness, is not sufficient. The neglect or 
refusal must be wilful and intentional, 
and not the result of mutual agreement, 
express or implied. The neglect or 
refusal must be cruel or wanton, and 
must cause, or give reasonable grounds 
to believe it will cause, physical or mental 
suffering and injury to the wife, detri- 
mental to her health. 


Bill Brief or Cupid’s Procedure 


Bill Brief, a youthful man of law, 
Had practised self-denial 

Until a wealthy maid he saw, 
Who noticed him for trial. 


They wooed away, till years had passed, 
The lapse of time unheeding 

Till everyone who knew them said 
Theirs was a court proceeding. 


As time wore on, a priest they met, 
And with some slight abashment 

Declared that each desired to get 
A certified attachment. 


The priest attached them then and there 
With ample jurisdiction. 

And gave unto the suitors fair 
His kindest benediction. 


Now Brief enjoys the best of cheer 
And lives on milk and honey 

Of bills of costs he has no fear; 
His wife has lots of money. 


You barristers of younger years 
Whose purses are not heavy 

Fear not the girl who rich appears, 
On her affections levy. 


Then state your case concisely clear 
No adverse ruling fearing, 

She'll think your pleadings very dear 
And grant a speedy hearing. 


And if she’s willing you to wed 
Let not her conduct pain you, 

But be her counsel or instead, 
Permit her to retain you. 


—WM. D. TOTTEN. 
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NTIL the last 
twenty years the 
courts of some na- 
tions, in determin- 
s\ ing legal control 
( ‘over marriage, were 
inclined to hold that 
U nationality gave ju- 
risdictional control. 
In other words, that an Italian, where- 
ever domiciled, remained subject to the 
laws of Italy, in matrimonial matters, 
until he became a legal subject of some 
other country. 

This construction gradually gave way, 
in all civilized countries, to the present 
established rule that domicil, and that 
alone, confers jurisdiction over the mat- 
rimonial status, be the question at issue 
marriage or divorce. 

It has been further determined, inter- 
nationally and in all countries, under 
present rulings, that actual domicil, and 
not residence, must be the jurisdictional 
basis of control, for a person may have 
twenty different residences at the same 
time, but only one domicil. 

In many countries the control over 
marriage is national, or uniform 
throughout the whole area of the coun- 
try, while other nations have allowed the 
control to rest with the different di- 
visions, or countries, or states, compris- 
ing the nation. 

Where the control is national, the mar- 
riage or divorce, in whatever part of the 
nation assumed or granted, is determined 
by the same laws. Where the control 
is local the marriage or divorce, is tested 
solely by the laws of the particular lo- 
cality, state, province, or division of the 
country where entered into or granted. 
In the latter event the status or decree, 
is a foreign status or foreign decree, in 
other divisions of the same nation to the 






28 


same degree that it would be if assumed 
or granted in an entirely different nation. 

National control and uniform laws 
are a decided judicial convenience, but 
statistics go to show that local control 
produces, especially in a country of 
broad area, and in which the social and 
climatic conditions are diverse, the most 
beneficial and satisfactory results. 

State control has also enabled all por- 
tions of the United States to realize 
amended or additional control as soon as 
the necessity therefor has arisen. Ex- 
amples in point, being the present laws 
of Hawaii prohibiting, under heavy pen- 
alties, the marriage of those afflicted 
with Chinese leprosy, the laws of Cali- 
fornia prohibiting the intermarriage of 
Caucasians with Mongolians, and the 
laws of some of the southern states mak- 
ing the intermarriage of Caucasians and 
Negroes a felony. Much of the needed 
legislation is localized rather than coun- 
try wide, and experience everywhere has 
shown that remedial legislation is soon- 
er forthcoming when the necessity is 


1 Wakefield v. Mackay, 1 Hagg. Consist. 
Rep. 394; Russell’s Trial, [1901] A. C. 466; 
Rex v. Audley, [1907] 1 K. B. 383; Travers v. 
Reinhardt, 205 U. S. 423, 51 L. ed. 865, 27 Sup. 
Ct. Rep. 563; Gould v. Gould, 78 Conn. 242, 61 
Atl. 604, 2 L.R.A.(N.S.) 531; Atty. Gen. v. 
Atty. Gen. 23 Can. S. C. 475, 5 Cartw. Cas. 
535; Legislative Power in Canada, p. 
note 3; naval marriage act (Eng.) 1908; Re 
Criminal Code, 27 Can. S. C. 461; Maryland 
Use of Markley v. Baldwin, 112 U. S. 490, 28 
L. ed. 822, 5 Sup. Ct. Rep. 278; Olmsted v. 
QImsted, 216 U. S. 386, 54 L. ed. 530, 30 Sup. 
Ct. Rep. 292, 25 L.R.A.(N.S.) 1292, 190 N. Y. 
458. 123 Am. St. Rep. 585, 83 N. E. 569; De- 
la Rama v. De la Rama, 201 U. S. 303, 50 L. 
ed. 765, 26 Sup. Ct. Rep. 485; Armitage v. 
Atty. Gen. [1906] p. 135; Garcia v. Garcia, 25 
S. D. 645. 127 N. W. 586, Ann. Cas. 1912C, 
621, 32 L.R.A.(N.S.) 424; Re Chace, 26 R. I. 
351, 69 L.R.A. 493, 58 Atl. 978, 3 Ann. Cas. 
1050; Rex v. Brinkley, 14 Ont. L. Rep. 434, 
10 Ann. Cas. 407. 
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impressed by actual contact with the evil 
results of too lax or too stringent con- 
trol, than in instances where the legisla- 
tor’s impressions are statistical or ora- 
torical. It would take years to impress 
the national legislature with the neces- 
sity for remedial 
legislation to cor- 
rect local matri- 
monial abuses, 
while country-wide 
evils, such as result 
from consanguine- 
ous marriages, 
would be as quick- 
ly remedied under 
national as under 
state control, for, 
in the latter event, 
the evil being na- 
tional in extent, the 
legislators from all 
sections would be 
equally impressed 
with the necessities 
for remedial legis- 
lation. 

The realization 
that the most satis- 
factory and expedi- 
tious legislation 
over marriage fol- 
lows local control 
was impressed on 
the British Parlia- 
ment through the 
failure of its legislation to meet the needs 
of the different countries, or divisions, 
of the Empire. This resulted in the del- 
egation of this legislative power to Can- 
ada and Australia, by the British North 
America and Commonwealth of Austra- 
lia constitutional acts, and the national 
bodies of these countries in turn dele- 
gated many of the possessed powers to 
the legislative bodies of the different 
provinces and states of their respective 
countries, thus sublocalizing and placing 
the regulation of marriage in legislative 
bodies corresponding to our state legis- 
latures. In Canada the National Parlia- 
ment has retained the power to enact 
laws governing the necessary matrimo- 
nial capacity, delegating to the pro- 
vincial legislatures, or parliaments, statu- 
tory control over the form of the con- 


JOSEPH M. 





tract or ceremony in their respective 
provinces. 

When the true rule as to the limits 
of domiciliary control over marriage is 
universally understood, and it is most 
effectively and expeditiously impressed 

by statutory enact- 
ments and court 
decisions where 
such control is 
local, and _ vested 
in the different 
states and divisions 
of a country (for 
in such instances 
we have more and 
better opportunities 
of becoming thor- -° 
- oughlyfamiliar 
with the rule that 
the capacity of par- 
ties to marry is not 
governed by the 
laws of the place 
they select for the 
contract or cere- 
mony, for both par- 
ties may be domi- 
ciled elsewhere, 
and their capacity 
determined by the 
laws of domicil, 
the laws of the 
place of contract 
governing the 
form of contract 
or ceremony only), the disastrous results 
that have heretofore followed the uniting 
in marriage parties who, one or both, are 
legally disqualified, under the laws of the 
place of domicil, from marrying, will be 
minimized. These unlawful marriages 
are sometimes effected through the per- 
jury of the parties; sometimes through 
connivanéé~ with dishonest officials of 
state and Church, sometimes because 
both the parties and the officials are ig- 
norant of the law governing marriage. 
Seldom, in the United States, because 
the laws are lax, or the decisions am- 
biguous or misleading. However brought 
about, the most deplorable results are the 
illegitimate off-spring, and the occasional 
innocent party. Ignorance of law will nei- 
ther ameliorate the sorrow of the innocent 
party nor make the offspring legitimate. 
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We need shed no crocodile tears over 
the guilty party, be his offense bigamy 
or perjury. The laws of all states should 
make it a felony for an official to license, 
or unite in marriage, disqualified par- 
ties. This would be sufficient incentive 
for such officials to acquire the legal 
knowledge necessary to intelligently per- 
form the duties of their offices, which 
they should have been compelled to dem- 
onstrate before being given their official 
commissions. Where a divorce decree 
is not absolute when signed by the pre- 
siding justice, it should remain with the 
court or clerk until it is absolute. Many 
worthless and vicious marriages annually 
iollow the issuance of nisi decrees of 
divorce. All statutes should make the 
decree absolute and effective when signed 
by the judge and filed with the clerk, 
or copy the provisions of the present 
California law. 

The approach to matrimony should be 
made both accessible and inviting to those 
legally qualified to assume the status or 
relation. It should not, and in the Unit- 
ed States never is, held either voidable 
or void, because of some immaterial de- 
fect in the contract or celebration. Where 
one of the parties to the marriage is, un- 
der the laws of the domicil, absolutely 
disqualified from contracting marriage, 
all aid extended in evading the legal re- 
strictions should be visited by heavy legal 
penalties, and the laws of all states on 
the question of matrimonial capacity de- 
vested of any existing ambiguity. The 
law of domiciliary control may be as ef- 
fectively impressed in this manner as 
by sterilization or some of the less bloody 
remedies proposed by our medical breth- 
ren, which would allow many guilty ones 
to escape if the sterilization process was 
not applied to the officials.? 


The power to declare a void or void- 


2Rev. Stat. (Can.) 1906, chap. 146; Com- 
monwealth of Australia Act (Eng.) 63 & 64 
Vict. chap. 12; Bater v. Bater [1906] p. 209, 4 
Ann. Cas. 854; Pennegar v. State, 87 Tenn. 
244, 10 Am. St. Rep. 608, 10 S. W. 305, 2 
L.R.A. 703; Lanham v. Lanham, 136 Wis. 360, 
128 Am. St. Rep. 1085, 117 N. W. 787, 17 


L.R.A.(N.S.) 804: Sturgis v. Sturgis, 51 Or. 
10, 131 Am. St. Rep. 724, 93 Pac. 696, 15 
L.R.A.(N.S.) 1034; Lyon v. Lyon, 230 IIL. 
366, 82 N. E. 850, 12 Ann. Cas. 25, 13 


L.R.A.(N.S.) 996; Donohue v. 
Misc. 111, 116 N. Y. Supp. 241; 


Donohue, 63 
State v. Ray, 
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able marriage contract or ceremony null 
and void by judicial decree of annul- 
ment vests, under the doctrine of domi- 
ciliary control, in the courts of the place 
where the party to the marriage, seeking 
the annulment, is domiciled at the time 
of bringing the suit. Unlike the power 
to divorce, which is purely statutory, the 
power to declare a marriage void by 
judicial decree is an inherent equity or 
chancery power, vested in the courts of 
all states or countries, independent of 
statute, in the same manner and to the 
same extent as is the power to declare 
any other contract void for fraud and 
misrepresentation. A decree of annul- 
ment is not the dissolution of the mar- 
riage relation, but a declaration by ju- 
dicial decree that, because of fraud or 
misrepresentation on the part of one of 
the parties, at or before the contract or 
ceremony, a legal marriage has never 
existed. Thus the court of South Caro- 
lina has power, independent of statute, to 
declare a marriage null and void by ju- 
dicial decree, although the Constitution 
of the state prohibits the granting of di- 
vorces, and the courts of Ontario have 
power to declare a void marriage such 
by judicial decree, although such courts 
are without jurisdiction to divorce for 
any cause. Unaided by statute, however, 
the courts of any state may not, under 
the guise of annulling a marriage, predi- 
cate the decree on any act committed by 
one of the parties after marriage. The 
cause for annulment must exist at the 
time of contract, and be of such a nature 
that it is legally impossible that there be 
a valid contract between the parties at 
any time. The dissolution of a valid mar- 
riage is impossible in the absence of stat- 
utory authority and the making of the 
alleged act ground for dissolution. If 
the statutory authority exists it is imma- 


151 N. C. 710, 134 Am. St. Rep. 1005, 66 S. 
E. 204, 19 Ann. Cas. 566; State v. Westmore- 
land. 76°'S.:C. 145, 56:5. E. Ga; S LAA. 
(N.S.) 842; Magurn v. Magurn, 11 Ont. App. 
Rep. 178; McDougall v. Campbell, 41 U. C. O 
B. 341; Avakian v. Avakian, 69 N. J. Eq. 89, 
60, Atl. 521; Rumping v. Rumping, 36 Mont. 
39, 91 Pac. 1057, 12 L.R.A.(N.S.) 1197; Van 
Fossen v. State, 37 Ohio St. 317, 41 Am. Rep. 
507; German Sav. & L. Soc. v. Dormitzer, 192 
U. S. 125, 48 L. ed. 373, 24 Sup. Ct. Rep. 221; 
Ensign v. Ensign, 54 Misc. 289, 105 N. Y. 
Supp. 917. 
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terial that the cause, or the procedure, be 
misnamed annulment. Many of the 
grounds named in the statutes of some 
states as ground for annulment are in 
reality grounds for divorce. 

In annulment suits the legal qualifica- 
tions of the parties to contract marriage 
must be tested by the law of their domi- 
cil at the time of contract or celebration. 
The legality of the license, the contract, 
or ceremony is tested by the laws of the 
place where the marriage was contracted 
or celebrated. The sufficiency of the evi- 
dence, manner of trial, and form of the 
decree, must conform to the laws of the 
place of suit. Annulment judgments 
predicated on such rulings and construc- 
tion are the only kind of this class that 
are entitled to, or that will be accorded, 
international or interstate faith and 
credit. Were this not the true rule of 
law, and the true construction of the 
power of the courts of a state or coun- 
try to annul and declare void by judicial 
decree, the courts of Illinois could de- 
clare void the marriage of parties domi- 
ciled * in England at the time of the cere- 
mony, and celebrated in accordance with 
English law. Parties domiciled in New 
York, and legally disqualified by the laws 
of domicil, could go temporarily to Can- 
ada, or some state other than New York, 
and there contract a marriage and force 
the courts of their domicil to recognize 
such status on their return, or domiciled 
citizens of any state or country, prohib- 
ited from marrying by the law of domi- 
cil, could evade the prohibition by going 
upon the high seas for the contract or 
ceremony. Parties who are prohibited 
from marrying by the laws of the place 
of their domicil can never evade the 
prohibition, or contract a legal marriage, 
by going to some place permitting their 
marriage and afterwards returning to 
the place of their domicil. Such acts, if 


3 Lyon v. Lyon, 230 Ill. 366, 82 N. E. 850, 12 
Ann. Cas. 25, 13 L.R.A.(N.S.) 996; State v. 
Fenn, 47 Wash. 561, 92 Pac. 417, 17 L.R.A. 
(N.S.) 800; Mitchell v. Mitchell, 63 Misc. 580, 
117 N. Y. Supp. 671, T-v. B. 15 Ont. L. Rep. 
224; Donohue v. Donohue, 63 Mise. 111, 116 
N. Y. Supp. 241; Avakian v. Avakian, 69 N. J. 
Eq. 89, 60 Atl. 521; Montague v. Montague, 25 
S. D. 471, 127 N. W. 639, Ann. Cas. 1912C, 
591, 30 L.R.A.(N.S.) 745; Gillig v. Gillig 


[1906] p. 135. 
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permitted, would effectively defeat domi- 
ciliary control. Marriage contracts en- 
tered into by evasion and fraud of the 
domicil have always in the past, and in 
the future always will be, held worthless 
and void whever they come in question. 
Jurisdiction and power to dissolve the 
marriage relation by divorce is purely 
statutory, throughout all portions of the 
United States, and the statutory power 
to enact statutes specifying causes or 
ground, procedure, and length of domicil 
required to confer jurisdiction, rests with 
the legislative bodies of each state. The 
grounds for divorce, the procedure and 
length of domicil required, being dissimi- 
lar in nearly all of the states, our state 
courts, by reason of the frequency of 
changes in domicil by the married par- 
ties, have had numerous and exception- 
ally good opportunities of becoming ex- 
pert in divorce jurisdiction. There was 
a period when many courts held that 
residence or nationality or marriage with- 
in a nation or state, or the commission 
of a cause for divorce within the state 
or nation, would give jurisdiction to di- 
vorce. Now, however, it is a settled doc- 
trine, throughout the civilized world, that 
domicil, and not nationality or residence, 
or any other act or omission, is the only 
thing that confers jurisdiction to divorce, 
at least such jurisdiction as will entitle 
the divorce judgment to extraterritorial 
faith and credit. Each state in the Union 
being independent of the other in matri- 
monial control, the judgments of one 
state, to operate extraterritorially in an- 
other, must be measured by the interna- 
tional standard, and in the same manner, 
as the divorce judgment of a foreign 
country. But, by reason of the faith and 
credit clause of the Federal Constitution, 
the refusal of one state to give faith, 
credit, and effect to the divorce judg- 
ments of another state, raises a Federal 
question which enables the Supreme 
Court of the United States to review the 
refusal of recognition, and decide if the 
refusal of recognition is warranted. By 
reason of this review by the United States 
Supreme Court, as final arbiter, the de- 
cisions of our courts, on the question of 
sufficient jurisdiction to award an inter- 
nationally valid divorce judgment, have 
often been cited, and often accepted as 
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good and final authority, in all parts of 
the civilized world.* 

Domicil being the only internationally 
conceded jurisdictional basis of the di- 
vorce suit and judgment, the difference 
in the statutes of the various states of 
the United States, and those of Eng- 
land and Canada, on matrimonial domicil, 
should not be lost sight of, when apply- 
ing the rulings of the courts of these 
countries to the subject of divorce ju- 
risdiction. In England and Canada there 
is unity of domicil between the spouses 
during the legal existence of the marriage 
relation, the domicil of the wife follow- 
ing that of the husband by operation, or 
fiction of law, although they may in fact 
be living in different countries, or di- 
visions of the same country. In all parts 
of the United States, the wife may ac- 
quire a legal domicil, separate and apart 
from the husband, whenever she is jus- 
tified in separating from him, the meas- 
ure of justification being, in all cases and 
events, whenever the husband commits 
an act that entitles the wife to either a 
limited or absolute divorce, under the 
laws of the place where they are living 
at the time of separation. As a result, 
under our statutes and rulings, there may 
be two states having jurisdiction to di- 
vorce, where husband and wife live after 
separation in different states. The Eng- 
lish or Canadian wife may never, while 

4Reeves v. Reeves, 24 S. D. 435, 123 N. W. 
869, 25 L.R.A.(N.S.) 574; Dunham v. Dun- 
ham, 162 Ill. 589, 44 N. E. &41, 35 L.RA. 
70; Lawrence v. Nelson, 113 Iowa, 277, 85 N. 
W. 84, 57 L.R.A. 583; Watts v. Watts [1908] 
A. C. 573; Scott v. Scott, 4 B. C. 316; Winans 
v. Winans, 205 Mass. 388, 91 N. E. 394, 28 
L.R.A.(N.S.) 992; Michael v. Michael, 34 
Tex. Civ. App. 630, 79 S. W. 74; Franklin v. 
Franklin, 190 Mass. 349, 77 N. E. 48, 5 Ann. 
Cas. 851, 4 L.R.A.(N.S.) 145; Downs v. 
Downs, 23 App. D. C. 381; Bechtel v. Bechtel, 
101 Minn. 511, 112 N. W. 883, 12 L.R.A. 
(N.S.) 1100; Watkinson v. Watkinson, 68 N. 
J. Eq. 632, 6&0 Atl. 931, 6 Ann. Cas. 326, 69 
L.R.A. 397; Hancock v. Haneock, 55 Fila. 
680, 45 So. 1020, 15 L.R.A.(N.S.) 670; Adams 
v. Adams. 154 Mass. 290, 28 N. E. 260, 13 
L.R.A. 275; Atherton v. Atherton, 181 U, S. 
155, 54 L. ed. 794, 21 Sup. Ct. Rep. 544; Olm- 
sted v. Olmsted, 216 U. S. 386, 15 L. ed. 
530, 30 Sup. Ct. Rep. 292, 25 L.R.A.(N.S.) 
1292, 190 N. Y. 458, 123 Am. St. Rep. 585, 83 
N. E. 569; Re Mulford, 217 Il. 242, 108 Am. 
St. Rep. 249, 75 N. E. 345, 3 Ann. Cas. 986, 1 
L.R.A.(N.S.) 341. 


Case and Comment 


the husband retains his domicil in either 
of these countries, acquire a domicil, or 
consequently obtain a divorce, that would 
operate as valid for either, anywhere ex- 
cept where the husband is domiciled. 
The rulings of the South Carolina 
courts that marriage is a contract, and, 
as such, can only be dissolved for the 
causes provided by the laws of the place 
where the contract was entered into, and 
the rulings of the New York courts that, 
where one of the spouses is domiciled 
there, they are not bound by the divorce 
judgment of another state, unless served 
or appearing therein, is neither a holding 
of unity of domicil, or a denial that the 
wife, under certain conditions, can ac- 
quire a domicil separate from the hus- 
band, and there obtain a divorce releasing 
her at least, and qualifying the party so 
obtaining it to again contract a legal mar- 
riage, anywhere except in the state of the 
husband’s domicil, even though he has 
not been served within the state of suit 
or appeared therein. The New York 
rulings hold that the spouse domiciled 
there does not waive the control of the 


place of domicil, over the marriage status, 
unless he or she is served or appears in 


the other jurisdiction. It is as plain and 
decided an exposition of domiciliary con- 
trol, and divided control where there are 
two domicils, as is announced by the laws 
of some of the other states that make, as 
sufficient ground for divorce therein, the 
showing that the other spouse has ob- 
tained a divorce elsewhere, without serv- 
ice on or appearance of the absent and 
nondivorced spouse in the other juris- 
diction. 

The laws of all civilized countries pro- 
vide that the defendant in divorce must 
be given actual notice of the application, 
and thus afforded an opportunity to in- 
terpose any existing defense. If the de- 
fendant cannot be found, after due dili- 
gence, and due and diligent search, which 
must affirmatively appear of record, serv- 
ice by publication may be resorted to and 
a valid judgment obtained. The courts 
of all states and countries have refused 
to recognize, or give faith and credit, to 
any divorce judgment not founded on 
actual notice, or a record affirmatively 
showing that such actual notice is im- 
possible. Fully 33 per cent of all di- 








vorce judgments refused recognition, 
faith, and credit are obtained on publica- 
tion, by fraud, the plaintiff falsely stating 
that the whereabouts of the defendant is 
unknown and cannot be ascertained. In 
many of the proceedings, to annul and 
vacate these fraudulent judgments it has 
been shown that the defendant had not 
changed domicil since the separation of 
the spouses. Courts everywhere now re- 
fuse to enter divorce judgments, in the 
absence of actual notice to the defendant, 
unless the record affirmatively shows that 
it is impossible to give such notice, be- 
cause the defendant has absconded and 
left no trace of subsequent whereabouts.® 

There has been a tendency by some 
courts, where the party to the marriage 
was domiciled therein, when the other 
spouse obtained an absolute divorce in 
another state or country, without serv- 
ice on the defendant within the jurisdic- 
tion pronouncing the judgment, or the 
defendant’s voluntary appearance in the 


5 Wheeler v. Wheeler, 38 Wash. 491, 80 
Pac. 762; Schafer v. Schafer, 71 Neb. 708, 99 
N. W. 482; Metzler v. Metzler, 132 Wis. 601, 
113 N. W. 49; Lawrence v. Nelson, 113 Iowa, 
277, 85 N. W. 8&4, 57 L.R.A. 583; Davenport 
v. Davenport, 67 N. J. Eq. 320, 58 Atl. 535; 
Wisdom v. Wisdom, 24 Neb. 551, 8 Am. St. 
Rep. 215, 39 N. W. 594; Olmsted y. Olmsted, 
216 U. S. 386, 54 L. ed. 530, 30 Sup. Ct. Rep. 
292, 25 L.R.A.(N.S.) 1292; Ackerman v. Ack- 
erman, 200 N. Y. 72, 93 N. E. 192; Rex v. 
Brinkley, 14 Ont. L. Rep. 434, 10 Ann. Cas. 


407; Shaw v. Atty. Gen. 39 L. J. Prob. N. S. 
81, 18 Week. Rep. 1145. 
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suit, yet with actual notice of the pend- 
ency of the suit outside the place of suit, 
to deny that the party so divorced else- 
where, and again married elsewhere, 
could establish the validity of such sub- 
sequent marriage, in the jurisdiction of 
the nonappearing defendant’s domicil. 
Such rulings, very few in number, are a 
denial of the right of married parties, 
after separation for cause, to acquire sep- 
arate and independent domicils, and also 
a denial of domiciliary control over mar- 
riage. If the party obtaining the divorce 
had a domicil in the state of suit, and the 
defendant was given actual notice, the 
divorce judgment, good internationally, 
released the plaintiff from the existing 
marriage, and such plaintiff could after- 
wards contract a valid marriage any- 
where. The courts of the defendant’s ju- 
risdiction could not inquire into or deny 
the validity thereof, unless the subse- 
quent marriage took place within the 
state or jurisdiction of the defendant’s 
domicil. To this effect are the decisions 
of the Supreme Court of the United 
States and the great majority of the 
high courts of other countries and states. 
The rulings of all courts must be to the 
same effect or the entire doctrine of dom- 
icilary control effectively repudiated. 


PeeeD acc 








Feminism and Divorce 


BY HENRY WELLINGTON WACK, 
of the New York Bar, Associate Editor Medico-Legal Journal 


[Ed. Note.—Lest our readers may infer that the writer of this forceful article is an —- married man or an 


unmarried grouch, we beg leave to present the following statistics concerning him, by way o 


has confided to us:— 


introduction; which he 


“Married fifteen years without beating his wife or walloping his three beautiful children, each at the front of his 
class in Horace Mann School, New York; no servant problem in his house, no divorce; has not kicked at meals, or any 
other domestic item during all his married life; loves his wife and dotes on his mother-in law; is in harmony with his 
household and its cook who has been in his service twelve years, Absorbs neither alcohol, tobacco, tea or coffee; runs 
three farms besides practising law and doing magazine and editorial work all night. Hasn't been idle ten minutes since 
1879; has none of the symptoms of any of the patent medicine diseases and insists on perfect health all the time.””| 


HE influences 
which ruin the fam- 
ily will inevitably 
destroy the state. 
Homes are the or- 
ganic cells which, in 
the aggregate, sus- 
tain the state and 
insure its integrity. 
All social communities, whether in civil- 
ized or savage life, are founded upon the 
family, its unity, and its dependence 
upon the headship of the male parent. 
There is no instance in the world of 
family organization having been pri- 
marily established upon maternal head- 
ship. Natural law, not mere custom, has 
enforced this selection. 

In the limited space afforded me, I 
may briefly, and inadequately, indicate 
some of the destructive forces now oper- 
ating with baneful effect upon the domes- 
tic refuge of society. 

The political energies of the govern- 
ment are being misapplied; men and 
their great industries are being under- 
mined by labor, and assailed by mewling 
demagogues and political panderers; 
sterile women are attacking the husband 
and father whose genius and industry 
have sustained them in idleness and lux- 
ury; and in the midst of this unholy icon- 
oclasm, its distrust of achievement, its 
injustice and insult, its direful portent, 
the wife and mother, unmindful of the 
spiritual and moral standards of her pro- 
tected sphere, hurls her hysterics at the 
sanctuary of the home and the co-ordi- 
nate relation of the sexes. 


Men, the responsible builders of 
earth’s institutions, the support of gov- 
ernment, the engines of industry, the 
final burden bearers of every material 
task the world’s work creates, are driven 
and at bay by the very freedom they 
have so generously, and under republi- 
can theories, so unthinkingly, bestowed 
upon the alien, the anarchist, the social- 
ist, the torch and bomb thrower, and— 
I feel the shame of saying it—upon the 
woman they have liberated from her 
earlier subservient status. In_ short, 
from the once sanctified bosom of the 
home man had reared, his only refuge 
from the stress and strife of marts, Fem- 
inism, in the gaunt, hard form of the 
discontented wife, stalks forth with pike 
and bludgeon to smite him on the pate 
with the swat of accusation and dis- 
honor. 

Men are backing away from this hys- 
teria called the “Woman’s Movement,” 
backing away in sheer disgust as the 
false basis of woman’s demand for equal 
rights—and unequal responsibilities—re- 
veals her unfitness ethically, morally, 
and materially to occupy the position she 
vaguely defines but fiercely demands. 
Have not her past nonconstructive con- 
tributions to world endeavor left her, as 
in the nature of things peculiar to her 
they are likely to leave her for ages to 
come, wholly unprepared to acquit her- 
self in that masculine forum behind 
whose somewhat sullied portals she 
yearns to orchestrate her notional nature, 
and show mere man how to govern the 












world without those elaborate systems- 
with which he has surrounded himself ? 

That she is destroying all ideals of do- 
mestic beauty and culture, of childlife 
and benevolence, of individual develop- 
ment in close social relationship, does 
not seem to affect the modern woman, 
who is sprawling along wildly after an 
horizon beyond 
which she can nei- 
ther see nor con- 
ceive her duty or 
her fate. 

What has infect- 
ed the woman of 
the twentieth cen- 
tury? In the din 
and madness of her 
present fight to in- 
termeddle with af- 


fairs outside the 
sphere wherein she 
has labored and 


idled, ignored op- 
portunity and de- 
nied her content, 
the nobler ideals, 
the companionship 
and the subtlest 
lures between the 
sexes are being 
shattered. And 
with it all, woman 
demands what she 
thinks she wants, 
not because she has 
any proof of her 
ability to exercise 
these new rights 
wisely or to the greater advantage of 
those to whom she owes the duties of 
wife and mother, or as a factor in so- 
ciety, but because, as she herself avows, 
men should be relegated to the scrag- 
heap. The comic press of America, 
and the turgid editorials of Europe, are 
enjoying the ignominy which his pam- 
pered wife is so irresponsibly heaping 
upon the cowering Mr. Pipp. 

During the past year many soft men 
and hard women have cordially disagreed 
over the variant definitions of feminism. 
Few of its protagonists interpret the fe- 
brile condition alike. Its symptoms are, 
withal, peculiarly feminine. It appears 


to be as flexible as its founders are me- 
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diums of caprice. Stated in terms of 
the street, what does feminism demand 
of society, of government, of the mau 
whose family is being made renegade by 
the restlessness of women with bosoms 
dead to the touch and plea of child- 
hood. From the over-verbiaged war at- 
tending this femmeophobia, the philo- 
sophic onlooker, 
with a day’s work 
and actual respon- 
sibilities to keep 
him sane, gains no 
clear understand- 
ing of what the 
woman's move- 
ment aims to 
achieve. But he 
hears its vast ac- 
claim, its cry of 
energies in conflict, 
and in the incoher- 
ent clangor he dis- 
cerns its bizarre 
shibboleths: Sex 
War; Masculism; 
Man the Monopo- 
list of all Human 
Activity; Woman 
the Repressed; 
Man the Author of 
the Social Evil; 
Independence for 
Women; Off with 
the Children, on 
with the Uplift; 
Down with the 
Home, up for the 
Tangorium ;Homes 
are Jails, Jumble Joints for Us; Mother- 
hood is Bosh; Men are not what Moth- 
ers used to make ’em, and other inane 
phrases to jolt shallow pates into some- 
thing resembling thought. The aspects 
of the woman’s movement produced by 
these cries deters the truer causes which 
women may justly espouse. An aim of 
more precision and a propaganda of less 
acclaim and greater merit will, in due 
time, not only gain the political franchise 
for qualified women, but dissolve every 
barrier in the march of their progress. 
But they must win their new rights and 
assume their greater civic responsibili- 
ties on their own merit, and not because 
some women animadvert upon the ob- 
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vious defects in the character and pur- 
poses of some men. Man is not all junk 
because certain men in public and indus- 
trial life are rotten; nor are all women 
qualified to discard the house for the 
voting booth, sexual freedom, and all 
the confusing aims of feminism, because 
a few of their leaders and a few who 
still dwell in silence in their beautiful 
homes are infinitely abler than half the 
male punk in Congress. 

Women should not miscall self-gener- 
ated discontent, domestic bondage. The 
labors we love are never slavery, while 
those we dislike are neither free nor 
self-expression of the best in us. If 
women wish to enter man’s ruder sphere, 
wish to abandon a domain wherein they 
have so often ruled without success, they 
should at least apply the acid test to 
their pretensions. I can hear a hundred 
derisive retorts to that proposition. 
Nevertheless, neither men nor women 
can safely covet the jobs of the experts 
of industry, science, art, and govern- 
ment without bringing qualifications 
abreast of aspiration and envy. The new 
world women seek will, within a decade, 
stagger them back into the homes they 
have devastated. Their return will be 
too late. Unmothered childhood and un- 
comforted manhood will have been alien- 
ated. We shall be a homeless nation, 
with the mistress an acknowledged insti- 
tution, with hotels and community 
houses, streets and shop and mart aglut 
with business women by day and night, 
and all the men of character, freed by 
divorce, off for Europe. 

Men who have built the world while 
women spent their toil’s yield, who have 
followed the gospel of labor with intelli- 
gent direction for thousands of years, 
who have failed and succeeded, but never 
voluntarily turned tail to the herculean 
tasks of civilization, are resenting the 
slurs being cast upon them by sickly fem- 
inist twaddle. Woman’s modern liberty, 
her heartless spoliation of the man who 
supports her for the conjugal delusion so 
often of little worth; her rise above the 
earlier cares of the systemless house- 
hold; her equality in the home as wife 
and mother and companion; her ascent 
from a drudge to a visiting, gossiping, 
squandering butterfly, is entirely due to 
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the genius and industry of man, and ev 
passant, | might add with a significant 
cluck, to her own rapacious capacity for 
accepting all blessings from all sources, 
day and night, without acknowledgment 
or gratitude. As a receiver of stolen 
goods, your suffragist has become what 
the criminal code would define as incor- 
rigible. 

While I am speaking of the accused 
where she cannot claw me, let me prove 
the case by the hostile witness herself. 

For ages women were not only bearers 
of the race, but as well of burdens, and 
their principal occupations were gross 
and menial. In their savage state they 
remain in that condition to-day. Under 
man’s genius for civilization, within his 
systems of order and government—or 
disorder and misgovernment, if you must 
—his conceptions of industry and ma- 
terial development, under the influence 
of his religious and educational institu- 
tions, women have been raised, enlight- 
ened, and been made the object of his 
bounty, his respect, his love and affec- 
tion, and generously turned loose 
amongst diamonds, old silver, checks, au- 
tomobiles and candy-bribing affinities. 
With the first ray of civilization and a 
philandering missionary’s intimate man- 
ner of inculcating religion, savage wom- 
en craved freedom from men’s work, 
and voted to be petted and loved and 
admired,—just like an American lady 
with boundless freedom to speak and 
spend. In other words, the aboriginal 
women of that time and state were in 
that same chronic feminine mood _in 
which we find the orchidate feminine 
product of this era. They wanted what 
they didn’t have, and no later develop- 
ment in and around the nature and un- 
derstanding of women has ever for an 
instant diverted them from that mulish 
purpose. : 

And yet, with all this desire for what 
they believed they did not possess, wom- 
en have invented practically nothing, cre- 
ated no wealth, built no systems of trans- 
port, no ships, no enginery of commerce, 
no epoch-making instrumentalities in the 
home, the shop, the highway, on land or 
sea. The airship, automobile, wireless 
telegraphy, telephone, cable, steam en- 
gine, electricity, the phonograph, discov- 
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eries in the sciences, the great institutions 
of learning, dedicated to women’s cul- 
ture, the world’s great works of art and 
a thousand great economic conceptions in 
the material world, are the works of man, 
the despised man whom frenzied fem- 
inists tritely refer to as inefficient, incom- 
petent, a drone, and failure. 

Women have made some contribution 
to literature,—bound their man-bestowed 
leisure in morocco and levant,—but their 
works of first magnitude are still infin- 
itesimal, despite their greater ease, when 
compared with the yield of that back- 
porch tom-cat, man. 

Let us sneak into the home where 
women have ruled man with bribes of 
cement-bottomed pies and Saturday hold- 
ups, and, until recently, with some meas- 
ure of pride and contentment. What do 
we find? Every convenience, fixture, 
utensil, machine, instrument, object of 
furniture, decoration or art, from the 
cellar to the garret, is the invention of 
mere man; man who, though toiling 
daily in the market place while women 
might have focused their precious ego 
upon self-help conveniences at home, 
have yet had to invent and construct 
everything a woman needed to rid her 
of household drudgery. Even the sewing 
machine, without which and pins and but- 
tons, modern women crumple up and 
disarticulate, is the stupid invention of 
the husband and father who walks behind 
Mrs. Strutt and brood adown the church 
aisle and sits meekly in the end of the 
pew to ante up on the contribution plate. 

Who are the great cooks in the great 
hotels throughout the world? They are 
men,—not women. Who are the great 
children specialists among physicians? 
They are men. The-modes of women’s 
hats and gowns are conceived and dic- 
tated by men, not women. Yet women 
have been free to make their own hats 
and gowns since Eve neglected this femi- 
nine duty. And so I might continue, 
until weary, to indicate woman’s oppor- 
tunity vacated by her own lack of defini- 
tive purpose, while man saw a need and 
filled it by his genius and industry. 

The leading and misleading feminist 
lecturer on the rampage in the United 
States, a lady who, I warrant, has 


-gowned herself to please man, and en- 


joyed his respect and admiration,—if 
nothing more from the brute,—has stated 
woman’s case with authority. Address- 
ing several hundred giggling, ecstatic 
women in New York recently, she said: 
“Women do not want to do men’s work; 
they couldn’t if they wanted to; they 
merely want to do human work.” 

Being discontented with the work of 
the home, the Church, society, literature, 
and music, women now demand to do 
“human work.” Men have no choice, 
they have always done the world’s work, 
whatever it was, and some have secretly 
felt that much of the work imposed upon 
men was inhuman. Would women re- 
gard as human work, digging coal in the 
blackness of a coal mine? digging sewers 
to create those great systems of city san- 
itation conceived by man? stoking an 
ocean liner at 190 degrees Fahrenheit 
while the ladies sip iced wine on a sunny 
deck? slaughtering cattle to supply their 
disdained ovens with succulent roasts? 
But that is man’s work, they hasten to 
assert. Why merely man’s, when it is 
both human and necessary, and woman 
demands equal rights, equal votes, equal 
liberties, but perhaps not equal duties? 
Isn’t there a large element of unreason- 
ing petulance in woman’s vague demand 
for that nebulous job: “human work.” 
She refers to the world as Our Male 
Civilization, but forgets that since the 
dawn of day she has been in the ma- 
jority. If man, the minority, has gov- 
erned the world to the present time and 
supported women besides, he has per- 
formed a prodigious work, and obviously 
because of his superior fitness and en- 
durance, else women would have sup- 
pressed him long ago, as they now seek 
to do. When you consider that he has 
done all this, the while being the abom- 
inable author of “war, intemperance, and 
the social evil,” we are forced to admit 
that if he ever abjured these unholy rec- 
reations, no one could reasonably gain- 
say man’s divine right to rule. 

The conflict between feminism and the 
family inevitably deters marriage and 
leads to divorce, creates the French in- 
stitution of mistress, and relegates the 
wife to motherhood without romance, 
to a guardianship without glamour. In 
the estimation of man—the only human 





38 


agency to esteem her and her work— 
woman is injuring her relative position 
and destroying her desirability. She is 
revealing her madness, her wanton mad- 
ness—hence her primitive lack of per- 
ception and power to reason—when to 
gain her ends she destroys the contents 
of museums, the art and treasure that be- 
long to countless future generations of 
women and children, even more than they 
belong to men. The Rokeby Venus and 
the other precious objects recently de- 
stroyed by the female maniacs of Eng- 
land were a common property belonging 
to no ruler, no man, but to human pos- 
terity, for which the present generation 
is merely trustee. Men, in the heat of 
war and conquest, have despoiled van- 
quished foes of such treasure and en- 
riched their own lands thereby. It re- 
mained for twentieth century women to 
descend to their malicious destruction. 
The tyranny of women is not confined to 
tears! The militant suffragist by action, 
and the feminist by speech, have crystal- 
lized in the minds of men and upon the 
page of history now being written, that, 
after all the centuries of their precept 
and instruction, not ten per cent of the 
women of the civilized world are quali- 
fied to govern bodies politic or social. 
They can never govern communities who 
have not learned to govern themselves. 


If the father heretofore represented the 
family politically, why has not woman, 
the mother, by the force of similar sig- 
nificance, represented it socially? There 
is more constructive work to be done in 
society than in politics. And yet woman, 
socially dominant and excessively in- 
dulged, has cavorted through this vast 
opportunity without sensing its need of 
her peculiar qualifications. A few wom- 
en have achieved social reforms; but of 
the great restless hordes which now cry 
out for “human work,” their number and 
their work has been insignificant. 

Woman, the inspiration of both poetry 
and crime, should dwell attentively upon 
the record she herself has written into 
man’s memory. She might then perceive 
her absurdities when she proposes to 
eject him from the home, his business, 
and the world’s political and _ social 
spheres. 

If our women prevail, we shall be a 
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world of superfluous men and undesired 
women. 

The pretty but pernicious theory, that 
at marriage a man gains, and a woman 
loses, all, is of that same chivalric non- 
sense which the sexes have handed each 
other since the day of meeting house 
preachments in the wilderness. 

Neither nature, nor the laws of God or 
man, ordain sex antagonism, and the 
misguided women who are promoting it 
will rue their inhuman work. In this 
generation of over-abundant life, of mar- 
vel and swift mutations, of a lack of faith 
in old tenets and a too eager grasp at 
new and shallow doctrines, the great 
word in all spheres of spiritual and ma- 
terial endeavor is Co-operation. The one- 
hoss shay is gone forever in business, 
the professions, socially, morally, and po- 
litically. Team-work, class-work, family 
unity, and social solidarity, co-operative 
industries, intrusted philanthropy, a ra- 
tional union of labor, the mutual rela- 
tionship of the sexes, filial devotion to 
child life, these are the truer purposes 
of modern life, and they alone will ren- 
der it progressive and enduring. 

I am heartily in favor of admitting 
womankind to every sphere of activity 
for which she can qualify, and I plead 
for her unfettered right—equal to that 
of all men—to qualify for whatever call- 
ing she may elect to pursue. But she 
cannot soundly demand this right on the 
theory that man has degenerated and ex- 
pired as a factor of worth, and that she 
comes forward to assume command in 
response to natural evolution or divine 
call. Man’s sense of humor is too lively 
for that simian aspect of woman’s vast” 
intentions. If woman will justify the 
feebleness of her past interests; her ir- 
responsible avoidance of the great oppor- 
tunities which have surrounded her at 
home; if she will excuse her failure to 
lighten and inform her domestic labors 
in that home which man did so much to 
make efficient ; if, instead of howling for 
“human work,” she will learn to conduct 
the family economics with a degree of 
proficiency approaching that with which 
men must conduct their business if they 
would survive, then the natural logic of 
events will yield her all she can digest. 











Meantime, her anxieties are destructive 
phenomena of the time. 

Lambaste man if you must, for even 
energy misapplied sometimes stimulates 
to saner action later. But if, as woman 
declares, man is a monopoly in restraint 
of feminine activity, at least apply the 
rule of reason to a consideration of the 
case. Remember that man has been the 
world’s executive, and is therefore not 
alone chargeable with all its defects, but 
to be credited with the greater aspects 
of its civilization. Among the former 
as well as the latter, idolized, pampered, 
spoiled, yet indispensable woman forms a 
prominent item! 

It is unmitigated governmental error 
to permit an illiterate, improvident, 
worthless male in this country to cast, as 
he now casts, a vote which directs a 
woman of intelligence and respectability 
how she shall conduct her affairs, edu- 
cate her children, and serve the state. 
Yet this is precisely what male suffrage 
in the United States amounts to. If the 
suffrage is the appropriate means of 
achieving a proper equation of man’s and 
woman’s rights, then women should be 
granted the vote, but only upon a qual- 
ification infinitely higher and more stable 
than that now contemplated. Moreover, 
at least forty per cent of the males who 
now vote in the United States should be 
disfranchised, if such desideratum were 
possible. The unfit vote controls and dis- 
turbs the nation. Suppress it, and we'll 
have less politics and more statecraft. 
If the readjustment I have ventured to 
indicate could obtain, twenty per cent of 
the adult female population and about 
sixty per cent of the present male voters 
of the country, would participate in the 
making of fewer unwise laws, and the 
commission of fewer social, political, and 
economic crimes. 

A cardinal principle in political pre- 
ferment is that the candidate must come 
with the support of his home constitu- 
ency. 

Woman must come to her new estate 
with the support, not the opposition, of 
her family. Let her first solve the prob- 
lems of this, the first and grandest of the 
world’s institutions. She might begin by 
disproving that if men ran business as 
the average woman lets her home run, 
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business would be in bankruptcy. She 
might solve the servant problem some 
morning before breakfast, before show- 
ing man how to deal with what more 
than anything else is oppressing this 
country, the labor problem, its blind, in- 
ordinate, and increasing demands. She 
might next compound a universal peace 
pill, the popular absorption of which 
would abolish war, and incidentally, but 
most fortunately, bring a not untimely 
end to half our male political tinkerdom. 
Woman errs when she assumes that 
because she has not intermeddled with 
man’s work, she has not been permitted 
to contribute to the sum of human 
achievement. In her olden sphere her 
contributions have been large, albeit not 
always as palpable as those of man. 
Who shall say that the mothers of the 
past and immediate generations, by their 
precept and example, their home and 
filial influence, have not played an essen- 
tial part in the world’s work? In her 
peculiar ways woman has often, if not 
always, made man a more potential agent 
of progress and lofty endeavor. The 
comfort, the respite, the security and 
sense of purer regeneration men feel in 
a happy home life, is the best guaranty 
of their integrity so far conceived. Take 
these intensely human desiderata from 
either men, women, or children, and the 
finer instincts of humanity degenerate. 
The children of the nation have rights 
in this problem superior to that of either 
the feminist or her immediate butt— 
discarded man. What account to them 
do our discontented, misdirected women 
mean to render? Women, I fear, are 
shedding their genuine virtues to assume 
grotesque apparel. A decade ago they 
forsook a religious spirit that had en- 
dured over acentury. To-day the church 
has lost its influence upon them. If their 
hats possessed the gift of speech, a Sun- 
day morning service would be bedlam. 
Woman has lately forfeited the chiv- 
alry of men, because she has abused it 
to gain a gross end. And now her chil- 
dren, her motherhood, her contractual 
status as wife shall be institutionalized, 
regulated by the thermostat and the clock, 
by a paternalism actuated by per diem 
pay, and run by shafts, pulleys, belts, and 
cogs. She wants wages as a wife, to be 
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an employee instead of domestic partner. 
Could anything be more preposterous? 
It is another scheme of mice and women 
going aft agley. 

To the women worth while, I say, go 
back to your homes; take up the thou- 
sand raveled threads of your neglect ; em- 
brace your numberless opportunities 
there; make them thrive, warm them 


with that soul warmth only a vital wom- 
an of rational temperament can impart; 
make of them citadels of harmony and 
beauty and love and loyalty; render them 
as efficient as the business organizations 
of men; realize that their proper man- 
agement requires genuine ability, not stu- 
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pidities that waste, fret, and disorganize 
the family life and sustenance, and you 
will qualify for a service to God and 
mankind which you have seemingly 
never discovered. Then shall the unity 
of the family, the golden age of child- 
hood, the romance of the maid and wife, 
and the loves of brave men and beautiful 
women return to destroy this era of in- 
fidelity and divorce. 


A NOLLE PROSEQUI. 


One morning very early, by the clock, 

St. Peter woke to hear a robust knock 

And then a voice, sharp, short, and peremptory: 
“Night letter, urgent, in from Purgatory. 


Get up and sign receipt, please.” 


Peter rose, 


Set his gold spectacles astride his nose, ; 
Signed the man’s book, and sent him on his way, 
Then read this message by the growing day: 


“Dear Sir:—We know you as an honest man 

Who speaks a word for justice when he can. 

We have the honor to inform your Grace 

That we have suffered lately in this place 

A crying outrage, and demand redress, 

Our bumptious neighbor Satan’s carelessness 

Has burned a hole clear through the wall between 

Our quarters and his calorous demesne. 

We've begged and coaxed and threatened ; ; but he swears 
He won’t advance a copeck for repairs.” 


“Outrageous!” cried St. Peter, and the minute 
He found a decent garment and got in it, 

He galloped off to lay the cause of friction 
Before the Court of Highest Jurisdiction. 


“Lord, what a rotten piece of shamelessness!” 


(“Lord” 


is no oath here, but direct address), 


Cried honest Peter, when his tale was o’er. 


The Court sat silent, studying the floor, 

Then, in a moment, answered thoughtfully : 

“Yes, Peter, it’s an outrage, I agree. 

It’s stark injustice and rank impudence. 

He ought to fix it at his own expense, 

But threats and argument just make him worse. 
You might bring suit for damages, of course, 

But if you did, who’d prosecute the case? 


We haven’t got a lawyer 


“That’s $0,” 


said Peter dolefully, 


on the place.” 


“that’s so.” 


And Satan’s wall is still in statu quo. 


Norman, Oklahoma. 


ROY TEMPLE HOUSE. 





Restrictions Upon Improper and 
Illegal Marriages 


BY SENECA N. TAYLOR, ESQ. 
Of the St. Louis Bar 
Commissioner on Uniform State Laws and Member of Committee on “‘ Marriage and Divorce.” 


HE Committee on 

Marriage and Di- 

vorce of the Com- 

missioners on Uni- 

form State Laws 

convened at Chat- 

tanooga in August, 

1910, and presented 

an act regulating 
marriage and marriage licenses, designed 
to promote uniformity between the states 
in reference thereto. This act, as pre- 
sented, consisted of thirty-three sections. 
It was fully discussed and its main fea- 
tures agreed upon that year, but it was 
not finally adopted until the meeting of 
the Commissioners on Uniform State 
Laws in Boston in 1911. The Commit- 
tee on Marriage and Divorce, and, in- 
deed, all the Commissioners on Uniform 
State Laws, are conscious that the laxity 
in the administration of our laws as to 
marriage and divorce is a menace to 
our civilization. They believe that mar- 
riages, the result of elopements, and other 
ill-advised marriages in violation of law, 
are fruitful sources of divorces, and it 
was with a view to decrease such that 
occasioned the preparation and adoption 
of the marriage license act. This act it 
is hoped in time may become the law of 
all the states, thereby ending elopements 
and unlawful and ill-advised marriages, 


License. 


This act provides that marriage may 
be validly contracted only after license 
has been issued therefor in the follow- 
ing manner: 

No person shall be joined in marriage 
within the state until a license shall have 
been obtained for that purpose from the 
clerk of the county court where the mar- 
riage ceremony is to be performed (or if 


in the particular state some person other 
than the county clerk has power to grant 
such license, the name of that person 
would be inserted in lieu of county 
clerk). 

Application for marriage license must 
be made at least five days before the 
license shall be issued; provided that in 
cases of emergency, or extraordinary 
circumstances, the judge of the court 
having probate jurisdiction may author- 
ize the license to be issued at any time 
before the expiration of the five days. 

Wisconsin and Maine are the only 
states in the Union requiring the license 
to be taken out several days before mar- 
riage. In most European countries mar- 
riage can be celebrated only after the 
publication of banns. 

The act further provides that upon 
making the application for such license, 
the contracting parties shall be identified 
to the satisfaction of the clerk, who shall 
further require of the parties, either sep- 
arately or together, a statement under 
oath relative to the legality of the con- 
templated marriage, the date of same, 
the names, relationship, if any, age, na- 
tionality, color, residence, and occupa- 
tion of the parties, the names of the par- 
ents, guardians, or curators of such as 
are under the age of legal majority, any 
prior marriage or marriages of the par- 
ties, or either of them, the manner of 
the dissolution thereof, and if there be 
no legal objection thereto, such officer 
shall issue a marriage license in the form 
hereinafter prescribed. Or the parties 
intending marriage may, either separate- 
ly or together, appear before any magis- 
trate, alderman, or justice of the peace 
of the county (whether in this or any 
other state) wherein either of the con- 
tracting parties resides, or of the county 
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where the marriage is to be performed, 
who shall require of them a statement 
under oath as above provided; and such 
statement, having been duly subscribed 
and sworn to, and the parties having 
been duly identified, shall be forwarded 
to the clerk of the county court where 
the marriage is to be performed, who, if 
satisfied, after an examination thereof, 
that the same is in proper legal form, 
and that no legal objection to the con- 
templated marriage exists, shall issue a 
license therefor. 

The act also provides that if either or 
both of the contracting parties be be- 
tween the marriageable age of consent, 
as established by law, and the age of le- 
gal majority, no license shall be issued 
without the consent of his or her par- 
ents, guardian, or curator, or of the par- 
ent having the actual care, custody, and 
control of such minor or minors, given 
before the clerk, or certified under the 
hand of such parents, guardian, or cura- 
tor as aforesaid, and properly verified 
by affidavit before a notary public or 
other official authorized by law to take 
affidavits, which certificate shall be filed 
of record in the office of said clerk and 
entered by him on the marriage license 
docket before issuing said license; pro- 
vided, that if there be no guardian or 
curator of either or both of such minors, 
or if there be no person having the ac- 
tual care, custody, and control of such 
minor or minors, then the judge of the 
county of the residence of the minor 
having probate jurisdiction may, after 
hearing, upon proper cause shown, make 
an order allowing the marriage of such 
minor or minors. 

At common law the age of consent of 
a male was fourteen years and that of 
a female twelve years respectively, and 
at those ages either might enter into a 
binding contract of marriage. Most of 
the states of the Union have prescribed 
a higher age limit for marriageable con- 
sent, and in those states the marriage 
of a minor betwen the common-law age 
of consent and the statutory age of con- 
sent is voidable by the minor, if he so 
elects, on arriving at the age of statutory 
consent. In some of the states the stat- 
utory age of consent of males is eighteen 
and in many twenty-one years, and that 
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of females fifteen and in many eighteen 
years. In these states marriages under 
those ages respectively are not by the 
courts held void, but voidable. In some 
states of the Union the ages of consent 
remain the same as at common law, and 
notably Kentucky, Louisiana, and Vir- 
ginia have adopted by statute the com- 
mon-law ages. In those states of the 
Union fixing the age of marriage for the 
male and the female respectively, if the 
parties desire to marry under such ages 
respectively, they must obtain the con- 
sent of the parent or guardian to do so. 
What is said in this paragraph relates 
to the law without regard to the act un- 
der consideration. 


Notice of Application. 


The 6th section is of paramount im- 
portance. It makes it the duty of the 
county clerk, or officer authorized in the 
given state to issue marriage licenses, 
immediately upon enterin¥ an application 
for such license, to post in his office a no- 
tice giving the names and residences of 
the parties applying therefor, and the 
date of the application. Any person be- 
lieving that the statements of the ap- 
plication are false or insufficient, or that 
the applicants or either of them are in- 
competent to marry, may file with the 
court having probate jurisdiction in the 
county in which the license is applied 
for, a petition under oath setting forth 
the grounds of objection to the marriage, 
and asking for a rule upon the par- 
ties making such application to show 
cause why the license should not be re- 
iused. Thereupon, said court, if satis- 
fied that the grounds of objection are 
prima facie valid, shall issue a rule to 
show cause as aforesaid, returnable as 
the court may direct, but not more than 
ten days from and after the date of said 
rule. If, upon hearing, the objections be 
sustained, the court shall make an order 
refusing the license, the costs to rest in 
the discretion of the court; but if the ob- 
jections be overruled, the party or parties 
filing the same shall be liable for all costs 
of the proceedings. 

The posting of such notice in the 
clerk’s office would be published the next 
day in the local papers as a matter of 
current news, and in this way the public, 











and especially persons interested in the 
welfare of the parties proposing to 
marry, would be advised of the applica- 
tion for the license, and of the import- 
ance of immediate action to prevent the 
issuing of the license where the mar- 
riage should be prevented. 

This would obviously prevent elope- 
ments, which as a rule only end in dis- 
appointment and disgrace, and would en- 
able many a parent or guardian to save 
a silly girl or boy from ruin. 


Penalties. 


Section 7 of the act denounces in 
strong language wilful and false swear- 
ing as to matters required by $$ 4, 5, and 
6 of this act, by any person, or the pro- 
curing of another to wilfully and falsely 
swear to such, constituting such swear- 
ing a misdemeanor punishable by fine 
and imprisonment. 

Section 8 makes it a misdemeanor for 
any clerk to issue a marriage license in 
violation of the provisions of this act, 
punishable by a fine of not less than $100 
nor more than $500, or imprisonment in 
the county jail for not more than one 
year, or by both such fine and imprison- 
ment. 


Forms. 


The act also provides model forms for 
blank applications, statements, consent 
of parents, affidavits, licenses, and mar- 
riage certificates, and such other forms 
as shall be necessary to comply with the 
provisions of this act. All such forms 
are to be furnished at the expense of the 
state. 


Solemnization. 


It also provides that the license shall 
authorize the marriage ceremony to be 
performed only in the county in which 
the license is issued, and shall be direct- 
ed to any person authorized by the laws 
of the state to solemnize marriages, and 
shall authorize him to solemnize mar- 
riages between the parties therein named, 
at any time not more than one year from 
and after the date thereof. Before sol- 
emnizing such marriage the officiating 
person shall satisfy himself that the 
parties to be married by him are the 
parties named in the license; and if he 
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knows of any legal impediment to such 
marriage, he shall refuse to perform the 
ceremony. The issue of a license shall 
not be deemed to remove or dispense 
with any legal disability, impediment, or 
prohibition rendering marriage between 
the parties illegal, and the license shall 
contain a statement to that effect. 


Void Marriages. 


Among other things the act provides 
that all marriages contracted in violation 
of any of the requirements of this act 
shall be null and void, and the issue 
thereof illegitimate: Provided, That the 
parties to any such marriage may at any 
time validate such marriage by comply- 
ing with the requirements of this act, 
and the issue thereof shall thereby be- 
come legitimate. 

By this act no marriage hereafter con- 
tracted shall be void either by reason of 
the license having been issued without 
the consent of the parents, guardian, or 
curator of a minor, or by a clerk not hav- 
ing jurisdiction to issue the same, or by 
reason of any omission, informality, or 
irregularity of form in the application 
for the license or in the license itself, or 
by reason of the incompetency of the 
witnesses to such marriage, or because 
the marriage may have been solemnized 
in a county other than the county in 
which the license was issued, or more 
than one year after the date of the li- 
cense, “if the marriage is in other re- 
spects lawful and is consummated with 
the full belief on the part of the persons 
so married, or either of them, that they 
have been lawfully joined in marriage.” 

This last feature of the act was in- 
cluded to protect innocent parties who 
tried to comply with the statute and be- 
lieved they had done so, but by default 
or deception of others had come short 
of such compliance. This feature was 
thoroughly discussed before incorpora- 
tion in the act. 

This act declares void what has hither- 
to been called common-law marriages, 
that is, marriage without any license or 
marriage ceremony; but it provides that 
where such an arrangement has been 
made between a man and a woman and 
they have lived together and had chil- 
dren, the children may be legitimated by 
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the parents obtaining a marriage license 
and being married according to this act. 
It is obvious that so-called common- 
law marriages have been a fruitful 
source of blackmail, and while hardships 
may arise by declaring them void, yet 
this feature of the act is in keeping with 
decency and good order of society. 


Validation after Removal of Impediment. 


The 27th section of the act provides: 

“If a person during the lifetime of a 
husband or wife with whom the mar- 
riage is in force enters into a subsequent 
marriage contract in accordance with the 
provisions of § 1 of this act, and the par- 
ties thereto live together thereafter as 
husband and wife, and such subsequent 
marriage contract was entered into by 
one of the parties in good faith, in the 
full belief that the former husband or 
wife was dead, or that the former mar- 
riage had been annulled by a divorce, or 
without knowledge of such former mar- 
riage, if they continue to live together as 
husband and wife in good faith on the 
part of one of them, they shall be held 
to have been legally married from and 
after the removal of such impediment, 
and the issue of such subsequent mar- 
riage shall be considered as the legiti- 
mate issue of both parents.” 

The above section was borrowed from 
the Massachusetts statutes, and is found 
in a few of the other states. It rests on 
the doctrine of estoppel, and in effect 
holds that such a marriage ought not 
to be voidable at the instance of the party 
in fault, but should be voidable at the 
instance of the party not in fault. 

The act contains many other import- 
ant provisions, which time and space 
will not permit here to be considered. It 
safeguards the interest of society, and, 
when it shall have been adopted in all 
the states, will tend to destroy one of 
the fruitful sources of divorce. 


Marriage in Another State. 


The Committee on Marriage and Di- 
vorce, after the adoption of the act above 
discussed, realized the importance of an- 
other act prohibiting parties residing in 
a state, where the former act had been 
adopted, from going into another state 
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and there marrying, thus avoiding the 
restrictions of the former act, and 
deemed it proper to prepare such act, 
which was adopted by the Commission- 
ers on Uniform State Laws at their 
meeting held in Milwaukee, August, 
1912, which act reads as follows: 

“Section 1. Be it enacted, etc., that 
if any person residing and intending to 
continue to reside in this state who is 
disabled or prohibited from contracting 
marriage under the laws of this state 
shall go into another state or country 
and there contract a marriage prohibit- 
ed and declared void by the laws of this 
state, such marriage shall be null and 
void for all purposes in this state with 
the same effect as though such prohibited 
marriage had been entered into in this 
state. 

“Section 2. No marriage shall be con- 
tracted in this state by a party residing 
and intending to continue to reside in 
another state or jurisdiction, if such 
marriage would be void, if contracted in 
such other state or jurisdiction, and 
every marriage celebrated in this state in 
violation of this provision shall be null 
and void. 

“Section 3. Before issuing a license 
to marry to a person who resides and in- 
tends to continue to reside in another 
state, the officer having authority to is- 
sue the license shall satisfy himself by 
requiring affidavits or otherwise that 
such person is not prohibited from inter- 
marrying by the laws of the jurisdiction 
where he or she resides. 

“Section 4. Any official issuing a li- 
cense, with knowledge that the parties 
are thus prohibited from intermarrying, 
and any person authorized to celebrate 
marriage who shall knowingly celebrate 
such a marriage, shall be guilty of a mis- 
demeanor, and shall be punished by 


This last act was adopted in order to 
make the first act effective and prevent 
its evasion as far as practicable. 
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The Wilkinson Case 


BY WM. HAMILTON OSBORNE 


Author “‘ Maxim Silencer,” 
“The Crying Shame,” Etc. 


WAS settled for 
the evening (so I 
thought) in my 
rooms in the Gou- 
verneur, reading the 
worst novel I could 
find,—I always pick 
the worst, — when 
they sent up word 
to me that Mrs. Wilkinson was below, 
waiting for me in her car. I donned an 
overcoat and a soft hat and went down. 
Mrs. Wilkinson was there in her limou- 
sine. Her man opened the door for me 


and I stepped inside. 
“You have news 
Wilkinson. 
She was a very pretty woman,—now 
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I said to Mrs. 


that her face was flushed with excite- 
ment, prettier than ever. I noticed, with 
surprise, that she had her young son, 
Junior, in her arms,—he was fast asleep. 
It was the finishing touch to a most ap- 
pealing picture. Winnie Wilkinson was 
cut out for a mother,—she was thor- 
oughly at home with Junior in her arms. 
She nodded to me, gave a brief ‘direc- 
tion to her man, and bade me be seated 
at her side. 

“IT have news,” she answered, her eyes 
flashing, her teeth clicking. “Adele 
Balestier and Jim Wilkinson are dining 
out to-night.” 

“Where?” I demanded. Of course I 
was prepared for all this. I knew that 
this drama must play itself out to the 
end. Jim Wilkinson was Winnie Wilk- 
inson’s husband,—he was a millionaire. 
Adele Balestier—as you know now—was 
a rising young actress,—not so young, 
either—who was beginning to make New 
York sit up and take notice. Rumor had 
it that she had married twice already; 
rumor had it that her husbands had 
gone down into innocuous desuetude, 
that she had ruined them. But rumor 
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had nothing else on her. No scandal 
clung to her skirts. She had always 
legally shuffled off the old love before 
she legally assumed the new. 

“Where do they dine?” I queried. 

“Where do you think,” asked Winnie 
Wilkinson. 

I gave it up. “At—Vanderpool’s,” she 
said at length. 

I racked my brain to recall a restau- 
rant called Vanderpool’s. “What Van- 
derpool’s?” I asked. 

“Gregory Vanderpool’s,—Mrs. Greg- 
ory Vanderpool’s,” said Winnie. To 
say that I was surprised is to put it 
mildly. Gregory Vanderpool—I am not 
using his right name, and you know it— 
was a big man of the Street. He was 
something more. He was the husband 
of Mrs. Gregory Vanderpool. Mrs. 
Gregory Vanderpool perched on the 
summit of the pinnacle of exclusiveness. 
Even Winnie Wilkinson didn’t have the 
entreé to Mrs. Vanderpool’s, though it 
appears she might have, had she cared. 
But this thing puzzled me. 

“Why the devil,” I exclaimed to Win- 
nie Wilkinson, “does Mrs. Vanderpool 
take up Adele Balestier ?” 

“Why,” added Winnie, “does she take 
up Adele Balestier and my husband. She 
must know.” 

“Where are you going?” I demanded. 

“To Vanderpool’s,” she returned, “to 
see Adele Balestier and my husband.” 

“What about myself?” I queried. 

“You are my lawyer,” said Winnie, 
“you are coming with me—to back me 
up. 
“I’m with you,” I responded, 
game.” 

We went to Vanderpool’s. 
entered first. I followed, carrying the 
sleeping boy. We walked, practically 
unannounced, into Vanderpool’s big li- 
brary. Without a word, I laid the boy 


“T’m 


Winnie 
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down on a convenient couch. Then we 
looked about us,—I with some degree of 
nervous uncertainty, Winnie Wilkinson 
with absolute calmness. There was a 
group about a center table. Jim Wilkin- 
son was bending, pen in hand, over some 
documents. Adele Balestier was looking 
coyly on. Gregory Vanderpool, a long, 


lean, grizzled gentleman, sat easily on 
the edge of the table, watching Jim Wil- 
Only 


kinson as a cat watches a mouse. 
—he didn’t seem to be. 

Mrs. Gregory Vanderpool, a bit con- 
fused, perhaps, was among those present. 
She sat somewhat aloof, at the fireplace, 
half hiding her proud face with a fan. 
Winnie advanced to her. 

“Mrs. Vanderpool,” 
apologetically, “the circumstances are 
unusual. I am Mrs. Wilkinson.” 

Mrs. Vanderpool rose. She glanced 
at Winnie frigidly. Then the blood 
rushed into her face. I knew why. She 
had never met Winnie Wilkinson, and | 
found out later that she had been in- 
formed that Winnie was a coarse, com- 
mon, vulgar woman,—that Jim Wilkin- 
son had made a mesalliance when he 
married. He had, it is true—he was not 
the man for Winnie Wilkinson,—not in 
a thousand years. 

“You—Mrs. Wilkinson?” gasped Mrs. 
Vanderpool. Involuntarily she  ap- 
proached Winnie. Almost rudely she 
scrutinized her,—sized her up. 

She was startled out of herself, | 
could see that. “Excuse me,” she said 
faintly, “you remind me of—of an old 
friend of mine—of Winnie Elphin- 
stone—.” 

I could see the flash of triumph in 
Winnie’s eyes. The bluest blood in the 
state ran in the veins of the Elphinstones. 
3ut the Elphinstones had lost their 
money,—they had drifted beyond the 
level of Mrs. Vanderpool’s horizon. 

“Winnie Elphinstone,” repeated Jim 
Wilkinson’s wife, “was mv mother.” 

“Gregory,” cried the still more startled 
hostess, “Gregory, I didn’t understand.” 

Her husband silenced her with a 
gesture. There was drama here. The 
stage was set. The characters were on. 
The curtain had been rung up. The play 
must proceed. 

“This is an intrusion,” said Vander- 


said Winnie 
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pool to me, “and there’s no excuse for 
it. I must ask you both to leave.” 

Winnie answered first. She stepped 
to the table. “I have a right,” she said, 
“to see my husband,—I have a right to 
know—” 

Before they could stop her she had 
jerked a sheet of paper from the table, 
—had distinguished of its text but two 
words,—but words significant to her,— 
“Short Line.” 

“Jim,” she exclaimed, just as though 
she and he were alone in her boudoir, 
“you're not going to sell the Short Line 
to Mr. Vanderpool? Don’t—don’t do 
a foolish thing like that.” 

Singularly enough, Jim Wilkinson, in 
his confusion, answered her. “I’m not 
selling it to Vanderpool,” he said. 

Winnie looked at Vanderpool. “Oh, 
then, you’re giving it to him. If he isn’t 
buying it, he’s getting it for nothing. 
Am I right?” 

At that instant I saw the situation in 
a flash. When we entered that house 
we had been confronted by a mystery,— 
an inexplicable mystery. Here was 
Adele Balestier, a stage beauty, to whom 
clung all the traditions of stage beauties, 
—Adele Balestier, a divorced woman, 
dining with a married man, by invitation, 
at the home—at the very fireside—of 
Mrs. Gregory Vanderpool. Why? 
Adele Balestier had come there because 
she wanted to be there. I had seen 
enough of her in the Sunday newspapers 
to know that she had tremendous social 
ambitions,——Adele was climbing fast. 

sut how had she induced Mrs. Gregory 

Vanderpool to open wide her doors? I 
saw it now, and confirmed the knowledge 
later. 

This was the solution:—Jim Wilkin- 
son controlled the Short Line,—a de- 
sirable, very desirable trolley line run- 
ning between two well-populated sub- 
urbs. It was a little gold mine. It ran 
itself. Vanderpool had looked upon the 
Short Line. He lusted for it. It made 
his mouth water. I could see now, by 
the glance he cast at Adele Balestier, that 
Vanderpool and she had struck a bar- 
gain. Adele was to marry Jim Wilkin- 
son, when he got his divorce,—or when 
Winnie got hers. Adele wanted social 
favor. Adele could make Jim Wilkin- 
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son do anything. The bargain was that 
she should induce Jim Wilkinson to en- 
ter into this apparently harmless agree- 
ment,—and when she did so,—and in 
consideration of her doing so, Mrs. Van- 
derpool should become her patroness. I 
could see that it had taken a fight to 
win over Mrs. Vanderpool,—she had 
yielded. Only, Jim Wilkinson and Adele 
Balestier were making a huge mistake. 
The consolidation agreement was not a 
harmless instrument. Gregory Vander- 
pool never drew an agreement that was 
harmless to anyone save to himself. I 
knew this. Winnie felt it. 

“Jim,” she said, “don’t sign that paper. 
You have no right. This property is 
ours,—we’ve worked for it together, Jim. 
I helped you. It don’t belong to you. It 
don’t belong to me.” She pointed to her 
sleeping child. “It belongs to Junior 
here,—don’t sign that, Jim.” 

Jim, in his swaggering way, took up 
his pen again. Vanderpool, apparently 
careless, was in reality on tenter hooks. 
But Winnie never stopped. She poured 
forth a torrent—of pleading, not of 
abuse. She made it very clear to Jim 
that this step meant financial ruin. 

And all through this, there was one 
person in the room who listened care- 
fully to all that Winnie had to say. That 
person was Adele Balestier. I could see 
that Adele Balestier understood every 
word,—understood that Winnie’s argu- 
ment was sound,—that Winnie was tell- 
ing truth. I noted the quick change that 
came over her. She was figuring rapid- 
ly. If Winnie were right,—if this thing 
were a bad thing for Jim’s family, his 
present wife—if it spelt ruin now it 
would spell ruin in the future. Jim’s 
future wife would suffer, too. Oh, she 
was hardheaded, this stage beauty. In 
the midst of the argument, she held up 
her hand. 

“Jim,” she said in dulcet tones, “don't 
sign. Don’t sign, if you please.” 

The pen dropped from Jim’s fingers. 
“You're the doctor,” he blurted out, his 
eyes upon her face. I could see that 
Winnie bit her lips. 

“But—,” protested Vanderpool, half 
angrily. 

Adele waved him to one side. 
placed a hand upon Jim’s shoulder. 

“When I am Jim’s wife,” said Adele 


She 
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Balestier, seductively enough, but at the 
same time darting a keen glance into the 
eyes of Vanderpool, “when I am Jim’s 
wife,—then, and not till then, I can ad- 
For the present, don’t sign, 


vise him. 
Jim.” 

I almost laughed aloud. I should have 
felt, 4t that moment, the outrageous in- 
sult that all this was to Winnie, but I 
was engrossed with something else,—this 
drama enacted between two cutthroats. 
Vanderpool, I knew, was inwardly 
groaning. The girl was exultant. She 
was going to hold this consolidation back 
until the Vanderpools had kept their part 
of the social contract,—they must back 
her and back Jim until their position was 
secure. Vanderpool glanced half fear- 
fully at his wife. But Jim Wilkinson— 
inconsiderate mongrel that he was— 
turned and put his arm around the waist 
of Adele Balestier and drew her down 
to him. 

“And you're going to be my wife, 
Adele,” he said boastfully, “just as soon 
as I am free.” 

I turned and followed Winnie from 
the house, with the boy—still sleeping— 
in my arms. In the limousine, for the 
first time she broke down. 

“l’m—I'm going to get a divorce just 
as soon as I can,” she sobbed, “I’m 
through with him,—through, you under- 
stand.” 

I waited until the storm had spent its 
fury. Then I spoke. “You're not going 
to get a divorce,” I said, “and for a verv 
good reason,—because you can’t.” 

“After all this?” she cried. 

“All this,” I said, “has involved noth- 
ing more than kisses. You can trust 
Adele Balestier for that. And you can’t 
get a divorce for kisses. Kisses may be 
cruelty,—but cruelty entitles you, not to 
a divorce, but merely to a separation. 
What you want is not a _ separation. 
What vou want is a divorce, an absolute 
divorce. You can’t get it in this state.” 

“T'll go to another state,” she said. 

“You shall not,” I answered. 

“What can I do?” she wailed. 

“Nothing,” I replied. 

“Nothing,” she exclaimed indignantly. 

“That is what I said,” I repeated firm- 
ly, “and if you don’t like the advice, then 
go to someone else.” 

That’s the way you've got to talk to 
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women, and particularly to hysterical 
women,—or to women who happen at 
the moment, as Winnie did; to be hys- 
terical. Never explain, — command. 
There’s an even chance they may obey. 

Winnie obeyed. She did nothing. 
This inaction on her part, as I was able 
to show her, was extremely galling to 
Jim Wilkinson. He had expected her 
to go to Reno to get a divorce. He had 
even suggested to Adele Balestier, so 
they tell me, that they give her grounds 
for local action. It is said that Adele 
blacked his eye for the suggestion. But 
Winnie did nothing,—absolutely nothing. 

So Jim Wiikinson went to Reno. He 
went alone. Adele saw to that. Adele 
believed in honesty because it was the 
best policy. Beside, she was backed by 
the most exclusive social leader in the 
community, and decorum had to be her 
middle name. In due course Winnie 


came flying into my office. She drew out 
a clipping cut from a newspaper. 

“Jim,” she gasped, “is getting a di- 
vorce from me.” 

“Of course,” I answered, “that’s what 
you’ve been waiting for.” 


“Why so I have,” she said. She hand- 
ed me a copy of the petition. It, too, had 
come by mail. If any spark of respect 
or admiration for her husba.id still ex- 
isted, his allegations in this petition 
would have quenched it. He was beyond 
reclamation now. He had forfeited her 
affection long, long ago. She had tried 
to hold him for the sake of the boy. But 
this petition damned him beyond belief. 

“Tt’s all untrue,” she exclaimed, out- 
raged, “they are lies, lies, lies. I shall 
fight. I shall defend this suit.” 

“Sit down,” I commanded. 
obeyed. 

“Now,” I said, “you'll do nothing of 
the sort. You'll not defend this suit. 
You'll do nothing.” 

“Nothing,” she echoed helplessly. 

“Nothing,” I repeated. 

“Why—nothing ?” 

“Because,” I answered, “we’re going 
to fight.” 

“You said we weren’t.” 

“Oh, no, I didn’t. I said we weren’t 
going to defend this suit. To defend 
this suit is to surrender. Its to haul 
down our colors. We're going to fight. 


She 
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The way to fight is to do nothing,—noth- 
ing, do you understand.” 

She didn’t understand, so I made her 
understand. I even let her read some 
law—some law that even many laymen 
have perused. I handed her two law- 
books—reports. One was 201 U. S. 
I opened it at page 562. The other was 
125 Appellate Division (N. Y.) I turned 
to page 915. The former volume at the 
indicated page contained the decision in 
the famous case of Haddock vs. Had- 
dock—a decision of the highest court in 
the land. The other was the New York 
Ransom Case. I handed her the Dumont 
Case in 45 Atlantic, at page 107, also. 
She read them through,—it took her 
time. I expounded them to her. Final- 
ly she understood. 

“Now, you perceive,” I said, “how we 
can fight without doing anything. At 
least just now. Jim Wilkinson, out in 
Reno, is cutting his own throat. He’s 
fighting for you out in Reno. The joke 
is, that he don’t know it. So, it’s noth- 
ing for the present, isrf't it ?” 

Wilkinson got his divorce. Then he 
came east. “Now,” I said to Winnie 
Wilkinson, “the battle has been won. 
But if you don’t mind, we'll step out 
upon the battlefield and pick up the 
wounded and the dead.” 

We started in. Winnie learned, al- 
most by accident, that Jim Wilkinson 
and Adele Balestier were to be married 
out in Tory Corner in New Jersey. She 
learned it at the last moment. She sum- 
moned me,—I was game again,—we went. 

You perhaps remember the ecclesiasti- 
cal investigation that followed this mar- 
riage. We didn’t reach there until too 
late. But had we been half an hour 
sooner, we might have saved one old 
man—an old man and his wife— 
from disgrace and notoriety, at least. 
His name was Calhoun,—he was old 
and feeble. He had a pet hobby, 
—he had joined hand in glove with 
the county in taking a profound in- 
terest in deserted wives and children. 
Every cent he could spare,—it wasn’t 
much, for he was a poorly paid clergy- 
man,—every cent, went toward the care 
of deserted wives and children. This 
was the clergyman, Calhoun, to whom 
Jim Wilkinson went with Adele Bales- 
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tier. There were others who went with 
him,—Gregory Vanderpool and his wife. 
Adele insisted upon that. 

Of course the old clergyman scruti- 
nized the decree of divorce. He heard 
Jim paint Winnie Wilkinson black,—he 
believed it all. He knew Vanderpool 
by reputation. And beside, Jim Wilkin- 
son was contributing a thousand or two 
to the deserted wives and children. And 
so the old man—fooled, unstspecting— 
married them. 

Then Winnie, and her boy—and I— 
entered the arena of events. The wed- 
ding party was still there. Winnie’s 
policy was clear now. She was protest- 
ing at every stage of the game. She 
walked straight up to the old clergyman 
and asked him to explain. He peered 
into her face. He understood at length 
that she was the divorced wife. He 
turned, in tremulous indignation, upon 
Wilkinson. 

“This,” he exclaimed, “this is not the 
woman you described to me. This wom- 
an is a real wife.—a real mother. Who 
is this woman?” 

“T’m his wife,” said Winnie simply. 

“She was my wife,” admitted Wilkin- 
son, “and I'll admit she Jooks all right, 
but—.” 

You begin to see what kind of a cad 
this Wilkinson was—and is. 

“IT am his wife,” repeated Winnie. 
Her smile was hard. Her eyes glittered, 
“T am still his wife. You’ve married,” 
she went on to Calhoun, the clergyman, 
“an already married man.” 

“He has a divorce,” said the clergy- 
man weakly, “but even so, I would not 
have married him to—to—.” 

“To an actress,” said Winnie, grimly. 

The old man drew back. “An actress,” 
he echoed, “you never told me—you—.” 

He stood there staring at us all. Sud- 
denly, in an excess of anger and offense, 
he seized the check that lay upon the 
table, and thrust it back upon Jim Wil- 
kinson. “Get out of my house,” he 
cried, his face gone blank, “get out of 
my house—vipers.” 

They went. We remained and told 
him the story,—he asked for it. He 
heard it—his face buried in his hands, 
his old wife weeping beside him. 
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“Ruin—ruin—ruin,”—was all he could 
say. 

He was almost right. The story leaked 
out,—not through us. And the Church 
investigated,—investigated and_ repri- 
manded,—and then left the old man 
alone, in his disgrace. The fact that 
Winnie later made this old couple com- 
fortable,—physically comfortable,—that 
could never heal the wound. I merely 
mention this in passing,—it’s part of the 
story, but it shows how an illicit thing 
strews ruin in its wake. 

Well, they had been married,—and of 
course they were very happy. Winnie 
saw to that. Winnie was past tears now. 
The past was a sealed book to her. There 
was a fierce joy now in what she did. 

“You’ve heard of hell,” she said to me 
one day. 

I had, and so I told her. “You've 
heard,” she went on, “that hell holds no 
fury like a woman scorned. I’m she— 
I’m scorned, all right. And I’m the old 
original fury. Bless the divorce laws. I 
hope they never change them. Thank 
goodness for good lawyers—who know 
how to use the law—lawyers like you.” 

It was a distinct compliment,—the first 
one from her. She had begun now to see 
things clearly—my hammering had had 
its effect. 

Well, Jim Wilkinson and his wife 
were happy. The Vanderpools gave them _ 
a reception,—that was part of the bar- 
gain. Gregory Vanderpool could never 
get his hooks on the Short Line until he 
had delivered to Adele Balestier Wilkin- 
son a quid pro quo. He gritted his teeth 
—the notoriety about Calhoun had been 
bad enough—for Vanderpool was promi- 
nently mentioned. And Mrs. Vander- 
pool gritted her teeth, too. But Vander- 
pool played the game. 

So did we. It was at this reception 
that we arrested Jim Wilkinson and his 
new wife. We arrested them on charges 
of bigamy. Arrested both of them; we 
had sworn te complaints charging that 
James Wilkinson had married while he 
had another living wife, and that Adele 
Balestier had married while she had an- 
other living husband. For she had ob- 
tained her last divorce in Reno, too. 


Well, you may understand there was 
furore and consternation—plenty of it, 
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ad lib. And then, some more. That was 
just what Winnie wanted. And so did I. 

Vanderpool and his wife, Wilkinson 
and his wife, Winnie and myself, and 
the officers of the law, retired to Vander- 
pool’s cozy little den. 

“This thing,” said Vanderpool sternly, 
“looks like blackmail.” 

“It isn’t though,” I answered, “let me 
show you the law.” I took my time. I 
laid down before them the United States 
court case and the New York case, and 
a Jersey case or two. “There are lots 
more,” I said, “but this will be enough 
at present. They all read alike. Now 
listen. Take up the case of Wilkinson. 
He went to Reno and got his divorce.” 

“His wife never defended it,” said 
Vanderpool. 

“Exactly,” I returned, “if she had, 
Wilkinson would not now be in this 
predicament. He couldn’t serve process 
on her in Reno. She wasn’t there. So 
he had to serve her pursuant to an order 
of publication —and he had to serve her 
by publication and by mail. So the di- 
vorce court there never got jurisdiction 
over her.” 

“That court granted me a divorce,’ 
said Wilkinson 

“Of course,’ I answered, “and it’s 
good out there in Reno. Why didn’t you 
stay there—why didn’t you marry there 
and stay there—in that state? That state 
is the only state where you're likely to 
be safe. This state won’t recognize vour 
divorce. And it won’t recognize Miss 
Adele Balestier’s divorce from her for- 
mer husband. We warned you, 
Wilkinson, ten minutes after you mar- 
ried at Tory Corner, that my client was 
still your wife. We gave you fair warn- 
ing. Now, we’ve got you. You’re guilty 
of bigamy, and we'll prove it to you.” 

Vanderpool had listened carefully. 
Now he sat down and read the decisions. 
He was half a lawyer anyway, was Van- 
derpool, only his training had been along 
financial lines ; he was not versed in trou- 
bles of a marital kind. We waited silent- 
ly until he finished. 

“Good Lord,” he groaned, “this is a 
devil of a note.” He turned upon Wil- 
kinson. “What the devil do you mean,” 
he exclaimed wrathfully, “by dragging 
me repeatedly into disgrace ?” 
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Wilkinson wilted. Not so his new 
wife, Adele. “Disgrace,” she said, “‘it 
is ! who am disgraced.” She approached 
Vanderpool, and talked to him earnestly, 
in low tones, for many minutes. I knew 
what it was all about. I could see Van- 
derpool weaken. He was in for it. He 
might as well be hung for a sheep as a 
lamb. And beside there was the Short 
Line, dangling ever just ahead of him,— 
just beyond his grasp. 

The Vanderpools gave bail for the two 
culprits—ali this happened in New Jer- 
sey, at their summer home—and appeared 
with them in court. They waived exami- 
nation, and were held for the grand jury, 
—and the next grand jury was a long 
way off. Many things might happen be- 
fore the next grand jury sat. 

Vanderpool backed them up. He felt 
sure the grand jury would fail to indict, 
—would return ro bill. I knew the grand 
jury would indict. Whether a conviction 
would follow was another thing. And 
even with conviction, the sentence was 
problematical—a fine, perhaps, or a sus- 
ended sentence. 


After their arraignment, Wilkinson 
and his new wife went over to New York. 
Discretion at this time seemed the better 
part of valor to Adele. The Vander- 
pools, to say the very least, were grow- 
ing restive. 

So Adele and Jim Wilkinson went to 
the Monolith. Winnie waited three days, 
and then arrested them again. Again they 
were guilty of a crime,—they had broken 
another law—a law built on a command- 
ment old as the hills. For under the law 
Adele Balestier was not the wife of Jim 
Wilkinson. And they were living at the 
Monolith. 

Newspaper reporters, keen on the 
scent, visited them and interviewed them. 
Jim sent once more for Vanderpool, and 
Vanderpool came,—this time alone. The 
newspaper men interviewed him. The 
presses were kept hot with the doings 
that were being done. 


Again they gave bail, 


again they were 
held over to await the action of another 


grand jury. 
tien. 

And then, the Monolith got up on its 
ear. 


Still it was the long vaca- 
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The Monolith was the most exclusive 
hostelry in New York. 

Its apartments were filled with rich, 
devout old ladies and bloodless million- 
aires. 

Its gentlemanly bouncer called politely 
on Jim Wilkinson and his new wife. He 
was very gentlemanly,—but he bounced 
them. 

Reporters, like wolves, camped on their 
trail, licking hungry chops. Jim and his 
wife went to other hotels. The reporters 
were ahead of them, crowded about the 
hotel desk. They were turned away. The 
whole affair was too hot to handle. 
Hotels were afraid. 

The Wilkinson bride and groom found 
themselves without place to lay their 
heads. They went back to the Vander- 
pools. Mrs. Vanderpool had gone to 


Quebec for her health, but Vanderpool 
admitted them,—grudgingly, 
cessity. 

And then Winnie Wilkinson brought 
her suit for absolute divorce,—in Jersey, 
—and served her husband personally, 
through the sheriff, with the process of 


but of ne- 


the court. 

Wilkinson, the fool, contested the suit. 
He was building a house on sand. He 
was clinging to his Reno divorce. So I 
applied for a handsome counsel fee, and 
got it, and for alimony—temporary ali- 
mony—for Winnie Wilkinson, and got it. 
Out of this alimony—the first money she 
could really spare, Winnie sent a check 
to the old clergyman, Calhoun. 

The time for the three trials ap- 
proached,—first the Jersey charge of 
bigamy, the New York charge upon the 
other offense, and the trial of the civil 
action of divorce. And over in New 
York there were the newspapers, hot 
upon the scent. 


Now you might think that Adele Bales- 
tier, the young emotional actress, would 
have welcomed all this notoriety. But 
she didn’t. If you have watched New 
York for years you have perceived a 
change in sentiment. Fifty years ago a 
murderess could have filled a music hall 
every night for two long years. To-day 
the pleasure seeker won't go around the 
corner to look upon a Magdalene. The 
game is worn out. And beside, Adele 
had built up her career upon her utter 


51 


respectability. Her audiences, who had 
just begun to rave over her, were of the 
respectable class. Fame was life to her, 
—notoriety was death. 

Wilkinson began to fight, in Wilkin- 
son’s way. He had one view of many 
things. He believed money could do 
anything. So he tried to bribe a judge 
or two, tried log rolling with the grand 
jury, exhausted all his tactics,—and got 
into trouble every time. And every time 
the newspapers spotted him. 

Agony piled up on agony. 

“And to crown it all, Adele refused to 
live with him. She was quite right. How 
could she live with him? They had con- 
sulted eminent counsel, and eminent 
counsel had advised them just as I ad- 
vised them,—they were not man and 
wife. Of course, from the start, she had 
publicly separated from him—but now 
she actually separated from him. She 
held herself aloof. 

Wilkinson gnashed his 
swore. 

Vanderpool ‘smiled, for now he could 
see Wilkinson alone he brought 
every argument to bear upon that deal, 
—upon the great advantage of the con- 
solidation of the Short Line with his 
own long lines. He cajoled and threat- 
ened by turns. 

All this worked Wilkinson up into a 
condition highly nervous. His mind be- 
came confused,—he was bewildered. He 
was still loyal to Adele’s wishes,—he still 
refused Vanderpool. But Vanderpool’s 
insistence was a mistake on Vanderpool’s 
part. Instead of driving his man to des- 
peration,—instead of badgering him to 
the breaking point, he ought to have kept 
him cool. 

“No—no—no,” 
and again, “not 
word.” 

Then suddenly, while they were dick- 
ering, the trials came on, and, singulariy 
enough, they came on practically all at 
once. The Jersey charges « bigamy 
came on first. 


teeth and 


Wilkinson cried time 
until Adele says the 


We were all in court,—all the actors in 
this drama, including the old clergyman 
Calhoun, and his wife. We were all 
there. 

Jim Wilkinson was there—red-eyed, 
wild-eyed, with disheveled hair. Vander- 
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pool in his desperation had gotten Jim 
drunk the night before,—had hoped to 
get him to take in hand a pen and sign 
his name. Jim hadn’t done it,—he 
wouldn’t do anything without Adele. 


The prosecutor—a clear-cut young 
chap he was—told the jury clearly, force- 
fully, all about the law—all about the 
persistence of these people after they 
were informed as to the law,—and told 
them, further, that if they didn’t convict 
in this case, it would cast a blot on the 
fair name of the county,—people would 
say that there was one thing that could 
prevent conviction in a meritorious case, 
—that one thing was money. The world 
would say that all that a man need be to 
escape conviction is to be a millionaire. 


There was a recess. Wilkinson, still 
wild-eyed and disheveled, beckoned to 
me. 

“IT want to see you and Winnie,—just 
you and Winnie,—in a private room,” he 
said. 

He waved back his lawyers and he 
waved back Vanderpool and he waved 
back Adele. We followed him into the 
private room. He shut the door. 

“I’m sick of this. I want to be left 
alone,” he said, “tell me what you want 

You're keeping me from Adele 

Adele is my wife . . you're 
keeping me from her. What do you 
want now. Name it, and you can have 
it . . . but quit. Leave me alone. 
: What do you want, Winnie, be 
about it. Quick.” 

Winnie had seen this coming. 
knew what she was going to say. 

“T want half your holdings in the Short 
Line, Jim,” she said. 

It staggered him. He held two-thirds 
of the Short Line stock. She wanted 
half of it. He was a business man and 
he dickered. But he couldn’t move her. 

“T want half your holdings, Jim,” she 
said. 

She got them. He would have given 
all, perhaps, to have Adele Balestier once 
more in his arms. He swept aside every 
argument, he brushed aside lawyers, 
friends, Vanderpool, Adele,—everybody. 
He handed over to Winnie one-third of 
the stock in the Short Line,—and with it 
bought his peace. 

You will understand we were not com- 


She 


Case and Comment 


pounding a felony. Both criminal courts 
regarded the whole matter as a family 
row, and the crimes as technical, to say 
the least. It was not difficult to handle. 

The divorce suit was tried,—without 
defense,—and Winnie got her decree. 

On the day it was made absolute she 
came into my office with new light in 
her eyes. 

“T’m_ free,’ she said, “and there’s 
something more I want to tell you. I 
am in control of the Wilkinson Short 
Line.” 

“Then Satterthwaite caved in?” I 
asked. 

I had helped Winnie with the Short 
Line deal. Many of Winnie’s friends 
heid many shares of stock. Winnie held 
one third,—Wilkinson one third. Van- 
derpool, ostensibly for Wilkinson, but 
really for himself, had inaugurated a 
campaign to secure the outstanding 
holdings. But Winnie’s friends were 
staunch,—all but Satterthwaite. And 
then— = 

“I got him,” she said, “I took the boy 
—he was godfather to the boy.” 

She sat down. She sighed with relief. 
“It was a great fight,” she said, “and I’ve 
won. /’m going to run the Short Line. 
I’ve always done it anyway, for Jim. 
I might as well run it now for Junior 
and myself.” 

Let me tell the rest. Winnie 
came over to me,—she was prettier than 
ever,—and placed an ungloved hand upon 
my shoulder. 

“I know I’ve got to say it for you,” 
she exclaimed, bending over me, “and I’m 
going to say it for us both.” She paused. 
Her face flushed. “I want a real father 
for the boy,” she suddenly concluded. 
Her voice sank to a whisper. “And I 
want a real husband for myself.” 

Just half an hour ago—this is some 
months later—Winnie called me up to 
say that Mrs. Vanderpool had met her 
on the street, and had asked—figuratively 
on her knees—for an invitation to the 
wedding. Winnie asks me what to do 
about it. 

So long as there’s going to be a wed- 
cing—I told Winnie, I don’t care whether 
she invites Mrs. Vanderpool or not. 


Im He ther Ovtons 
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Marriage and Divorce 


BY FRANK KEEZER 






Of the Boston Bar 


ARRIAGE is _in- 
tended to be the 
union for life of 
two persons with 
common interests 
and mutual affec- 
tion. By the act of 
marriage the parties 
solemnly covenant 
to love, honor, and cherish each other, 
and to keep inviolate their mutual vows 
of chastity. 

The husband further covenants to pro- 
tect and maintain his wife, and the wife 
to obey her husband in all reasonable 
and proper things, though many women 
of to-day object to the obey part of it. 
If marriage is what it ought to be, 
around the nuptial altar, the cradle, the 
nursery, and the fireside, cluster the 
purest, tenderest, and strongest of hu- 
man affection. Such a marriage is in- 
deed a Divine union, and one can truly 
say, “What God hath joined together, 
let no man put asunder” (Matthew xrx. 
6). But where, one party being inno- 
cent, marriage is to the other only a 
means of gratifying avarice or lust; 
where, instead of love, there is hatred; 
instead of honor, insult; instead of pro- 
tection, blows; instead of maintenance, 
neglect and desertion; where libertines 
and harlots have usurped the lawful 
place of husband or wife; where the ties 
that unite the parties have become clink- 
ing chains binding a putrid carcass to a 
living soul,—who can say that a sever- 
ance of such chains is a violation of 
moral law? Such marriages are not 





made in heaven. They have a savor of 
a far different place. And it is libel 
upon Deity to say that God has joined 
these parties together; and the quicker 
that the innocent party invokes the aid 
of the law to separate himself or herself 
from such a marriage, the better for the 
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community, and all concerned. To rear 
children under such an influence is mor- 
ally wrong. The atmosphere of such a 
home, strictly speaking, is not a home, 
but a hell upon earth. Therefore, under 
some circumstances divorces are justi- 


fable. 


Divorce Justifiable. 


A great deal has been said of late, by 
the churches of all denominations, con- 
demning divorces; but we read in Mat- 
thew v. 31, “Whosoever shall put away 
his wife, let him give her writing of di- 
vorcement.” It also speaks of divorce 
in Deuteronomy xxiv. 1-5, but, one can 
find authority, if it is authority, to back 
up any proposition. As times change, 
sentiment and ideas change. We are in 
a progressive period. Some Catholics 
and many Protestants admit that adul- 
tery should be the only cause for divorce, 
but I can hardly agree with them. We 
will first take the case of cruel and 
abusive treatment, and I will speak of a 
case that came under my personal obser- 
vation, of a husband who kicked and 
beat his wife in an unmerciful manner 
only eleven days before confinement and 
all because a button was off his shirt. 
Was this match made in heaven? Should 


. this couple be made to live together? 


Should that wife be made to stand his 
abuse, kicks, and blows? If some of 
the clergy could see some of the cases 
that I have seen, the chances are they 


.would preach a different sermon or sing 


a different tune. Who can say that 
where a husband has left his wife or a 
wife left her husband, and is living 
in open adultery with another, that the 
innocent party should not be granted a 
divorce? Who can say that a wife 
should not be freed from her husband 
who is financially able to support her, 
but who grossly, cruelly, or wantonly re- 
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fuses to provide her with suitable main- 
tenance? Why should she not be tree, 
so that she would have a legal right to 
become the wife of some good man who 
would give her a good home and treat 
her as a wife should be treated? Who 
can say that one should not be divorced 
from a habitual drunkard, whose oaths 
and vulgarity and abusive language and 
vile names sting worse than blows? I 
claim that under these circumstances and 
many others, for no two cases are ex- 
actly alike, that divorces are justifiable. 
The real divorce takes place before 
the decree is entered, just as much as 
the real marriage takes place before the 
ceremony is performed. Our marriage 
and divorce laws are dangerously lax. 
Nearly all the states are trying to bring 
about reforms, but they are not working 
in harmony with each other. What is 
needed is a national law upon these sub- 
jects, for the very foundation of the 
nation is dependent upon the home. 


Conflicting Laws. 


To one who has studied these subjects 
carefully, the conflict between the laws 
of the different states of the Union re- 
lating to marriage and divorce is a 
disgrace and a national scandal. It is 
possible for a woman to have one legal 
husband under the laws of North Da- 

ita, another perhaps under the laws of 
Ohio, while New York might not recog- 
nize the validity of her relationship to 
either man, because her marriage to a 
New York husband had not been legally 
dissolved. As a rule, a marriage valid 
in the state where celebrated is valid 
everywhere. In Arkansas, a woman is 
forbidden by law to marry her nephew, 
and should such persons living in that 
state marry they would be liable to 
criminal prosecution, and their marriage 
is void. But they may cross the state 
line into Louisiana, where such mar- 
riages are legal, get married, return to 
Ar they are man and wife, and 

some states 


rae “ ° 
Kdlisds, 


cannot be prosecuted. In 
marriages between Whites and Negroes, 
Mongolians, or Indians, are a crime. In 
other states such marriages are valid. 
To-day a competent tribunal in one state 
can enter a decree of divorce, and a com- 
petent tribunal in another state declare 


that the decree shall have no effect in 
the latter state. As each state is zealous 
to retain its right over its own citizens, 
there will be great difficulty in effecting 
a national law. South Carolina has no 
absolute divorce law. In New York, 
adultery is the only ground for divorce. 
But after a careful study of the subject 
personally I believe that Massachusetts 
has the best divorce law. 


Child Marriages. 


Under the laws of many states mere 
children have a legal right to marry be- 
fore they are old enough to enter upon 
any other contract legally. As all mar- 
riages are based upon a contract, no 
persons should have a legal right to 
marry until they are of full age to con- 
tract. Then all marriages should be civil 
marriages, and if the parties want a 
church celebration after, let them have it. 
But to-day ministers of all denomina- 
tions, creeds, or callings, priests, alder- 
men, mayors, judges,ejustices of the 
peace, commissioners, and almost any- 
body, can perform a marriage ceremony. 
This is not right. In some states girls 
of fourteen years of age have a legal 
right to marry. This is wrong. The 
laws should be changed. 


Remarriage after Divorce. 


Another phase of the law that is mor- 
ally wrong in some states,—a divorce is 
granted to the innocent party. The 
guilty party is prohibited by law from 
contracting another marriage, varying in 
time of one year in some states to life 
in other states. I presume that the in- 
tention of the lawmakers was to punish 
him or her for their wrongdoing. The 
folly of the law restraining the guilty 
party from remarrying for a certain 
length of time is this (unless they are 
better than the average of mankind—a 
very absurd proposition), they will form 
clandestine relations, which are bad for 
any community. Better let them marry 
and live decently, or half decently at 
least. 


Defective Marriage and Divorce Laws. 


In some states our divorce law 
farce. 


is a 
Any kind of a family jar ap- 
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parently seems to be sufficient to base a 
divorce libel on. In all uncontested di- 
vorce cases the state should intervene 
and contest; for, in my opinion, many 
cases of to-day are based on collusion 
between the parties. Divorces are in- 
creasing at a tremendous ratio compared 
to marriages. As easy as it may seem 
to get a divorce in some states it is al- 
ways easier, quicker, and cheaper to get 
married. As it is the contract between 
the parties, and not the ceremony, which 
binds, in some states all that is necessary 
is to catch the groom or the bride, and 
almost anything will constitute the mar- 
riage ceremony, and 50 cents or a dollar 
will pay for it. In some localities a kiss 
from the bride is sufficient for the fee. 
In some states no license is required, and 
in only a few a medical examination. 
These should be required in all states. 
No person with an incurable disease 
should be allowed to marry. 
Common-law marriages are practically 
done away with except in a few states. 


But in my opinion they are a disgrace 
to any state that upholds them. Then 
there is the case of a woman whose hus- 
band has been absent and unheard of 
for seven years. The law says there is 
a presumption of death. She marries 
again. A short time after her second 
marriage her first husband appears on 
the scene. In no state can she be ar- 
rested for bigamy. Some states have 
declared that she is the wife of the first 
husband and one or two that she is the 
legal wife of the second husband. She 
may say, and we all may say, “Where 
are we at?” In many cases it depends 


upon the laws of the state where people 
reside what their legal status is, and as 
I said earlier in this article, the conflict 
hetween our marriage and divorce laws 
is a national disgrace. 


Fuort C7 Can gee 


Poverty and Divorce 


The denial of the remedy of divorce to those wives or husbands who are too poor to 
pay the costs of a suit in the divorce court was years ago satirized in a strain of exqui- 
site irony by Mr. Justice Maule. A man who had “married” again after his wife had 
run away with another man was convicted of bigamy. 

“You should have gone,” he gravely informed the prisoner in the dock, “to the Ecclesi- 
astical Court, and there obtained against your wife a decree a mensa ef thoro. You 
should then have brought an action in the courts of common law and recovered, as no 
Armed with these de- 


crees, you should have approached the legislature and obtained an Act of Parliament 


doubt you would have, damages against your wife's paramour. 


which would have rendered you free and legally competent to marry the person whom 


you have taken on yourself to marry with no such sanction. It is quite true that these 


proceedings would have cost you many hundreds of pounds, whereas you probably have 


not as many pence. But the law knows no distinction between rich and poor.” 





The Trust Problem in the United 


States 
The Amendment of the Sherman Anti-Trust Law 


BY PAUL H. DITZEN, A. XX, LL. B. 
Of the Kansas City (Kan.) Bar 


[Ed. Note—This is the fifth instalment of Mr. Ditzen’s comprehensive serial on the Sherman Anti-Trust Law 


and its Interpretation.] 


An Industrial Commission 


OVERNMENT by 
commission has be- 
come the rule in our 
country. It is found 
in municipalities, in 
state and in national 
governments. Com- 
missions seem to 
lead to greater pub- 
licity and to more scientific and ef- 
fective action. It has been suggest- 
ed by many and even by Ex-Attorney 
General Wickersham of the United 


States, that an industrial commission 


should be created by Congress and 
be given power to regulate the trusts 
or capitalistic combinations of our 
country. The appointment of such a 
commission like the Interstate Commerce 
Commission, with specified powers, 
would do much to really solve the indus- 
trial problems of the age. That is the 
second step to be taken in the proposed 
program of regulation. The commission 
should be composed of nonpartisan men 
who are experts, men who have a thor- 
ough knowledge of the trust problem and 
the methods of the great combinations. 
The members thereof should be appoint- 
ed by the President with the approval 
of the Senate, and should receive high 
salaries so that the temptations for brib- 
ery and corruption might be eliminated. 


Powers of the Commission. 


The next question that arises is, What 
powers shall be delegated to such a com- 
mission? This is extremely difficult to 


answer, for we have not had a great deal 


1 Wickersham, Address before the Minne- 
sota State Bar Association, July 19, 1911. 
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of experience in the United States in 
this respect. A commission must be 
clothed with well-defined powers, else it 
can accomplish but little. The following 
powers are suggested; they should be 
enumerated in the law: 

1. To take testimony.—The commis- 
sion should have the power to summon 
and to take the testimony of witnesses 
and of any person engaged in or con- 
nected with any industry engaged in 
interstate commerce. Publicity is a light, 
which when focused upon hidden and 
mysterious places, will reveal the evils 
and the corruptions that exist in the com- 
mercial world. It will show how much 
of the capital stock of these companies 
is watered and how much is genuine. 
Findings should be made public ; periodi- 
cal reports should be submitted to Con- 
gress. Recommendations should be 
made for further legislation. 

2. To institute proceedings.—After the 
commission has investigated the business 
of a large combination, and finds that it 
is engaged in unreasonable restraint of 
trade as defined by law, or in monopoliz- 
ing to a degree that is illegal, or is op- 
pressing the public by exorbitant prices, 
or is exterminating its rivals by cutting 
prices in certain localities, or is violating 
any law governing the same, it should 
have power to act against such violators 
of the law. It should, in conjunction 
with the Attorney General, institute pro- 
ceedings by way of injunctions and crimi- 
nal indictment against the offenders. 
Thus it would be in a position to follow 
up its investigations with effective action. 

3. To recommend chartering.—The in- 
dustrial commission should be invested 
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with the power to investigate the charac- 
ter of a corporation applying for a Fed- 
eral charter of incorporation. It should 
find out whether the corporation has 
complied with the legal requirements in- 
cident to incorporation, whether it has 
given a true statement as to the value of 
its capital stock, the value of its proper- 
ties, and such other requirements as may 
be necessary to comply with the law. 

4. To regulate prices.—This is a very 
serious question and has to be considered 
most carefully by Congress. Natural 
prices are the result of the workings of 
the law of supply and demand. But it 
is stated by some, and truthfully, that the 
law of supply and demand no longer 
exists in the United States. It can be 
shown that a great combination like the 
sugar trust, which controls 90 per cent 
or more of the output of sugar, buys the 
raw material at its own price, controls the 
supply, and consequently is in a position 
to set its own price. There is the great- 
est danger in this. What is there to pre- 
vent the sugar trust from raising the 
price of sugar from 5 to 10 or 20 cents 
a pound? Of course, all people would 
not and could not afford to pay such a 
price. But sugar is a necessity in almost 
every home, and most people would have 
to buy it even though the price were very 
high. And that is the case with many 
other articles that are made by the trusts. 
There is no doubt that the trusts have 
contributed to the high prices of recent 
times. And since the combination con- 
tinues, and concentration of capital grows 
more powerful, it is absolutely necessary 
that these monsters be controlled with 
an iron hand before they place too heavy 
a yoke upon the necks of the nation’s 
consumers. Now is the time for im- 
mediate and effective action. 

The dangers are great and the possi- 
bilities are there. Now, then, the problem 
that confronts us is, What shall we do 
to prevent these trusts from raising prices 
unreasonably? The same problem con- 
fronted the nation when the subject of 
railroad rates was perplexing, and when 
those rates were made by the trusts at 
will. And Congress met the evil bv giv- 
ing the Commerce Commission power 
to fix railroad rates. And it seems very 
probable that an industrial commission 
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would, if given the power, be able to 
regulate the prices of trust-made arti- 
cles. The commission should be given 
the power of deciding whether the price 
asked for a certain article is reasonable 
or unreasonable, upon complaint made 
before it. It will, therefore, not occupy 
the position of a detective who is con- 
stantly probing into private business, but 
rather in the position of a judicial tribu- 
nal which hears a case upon proper com- 
plaint being filed and evidence produced 
by both parties. 

Some objection might be offered to 
such an industrial or trade commission. 
It might be said that the work of con- 
trolling and regulating all of the big in- 
dustries would be too great for a single 
body of men. Granting that such may 
be the case, the situation can be met by 
appointing a number of commissions to 
control the various industries or classes 
of industries. For example, one commis- 
sion can be created to regulate oil and 
gas, another iron and steel and kindred 
manufacturing establishments, and an- 
other have control over the industries 
engaged in manufacturing and preparing 
foodstuffs. The work can be divided. 


Supplementary Legislation. 


These, then, are the amendments pro- 
posed to the Sherman anti-trust law,— 
Federal incorporation and the creation 
of an industrial commission with speci- 


fied powers. These are remedies which 
are intended to strike at the root of the 
evils. They are designed to enable Con- 
gress to better regulate unlawful com- 
binations engaged in interstate commerce. 
There are certain other remedies pro- 
posed, which, if enacted into law, will 
indirectly aid in eliminating the evils of 
the trusts. These are the revision of the 
tariff and the exercise of the taxing 
power. 

1. Revision of the tariff.—It is strenu- 
ously argued by some men that the tariff 
is the mother of the trusts; that if the 
tariff were removed the trust problem 
would be solved, but that would not be 
the case. However, if tariff rates on 
trust-made articles were removed or low- 
ered the effect might be very beneficial to 
the ultimate consumer. The result would 
be that the trust would have to meet the 
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competition from abroad, and the price 
would be lowered to a point which would 
cover the cost of production plus the 
tariff rate. Another thing, were this 
done, foreign raw materials would be 
permitted to enter this country. Other 
capitalists would be interested in start- 
ing industries producing such goods. 
The infant industry argument can no 
longer be maintained in the face of the 
great combinations that exist to-day. The 
lowering of the tariff on trust-made arti- 
cles would undoubtedly result in lower 
prices. 

2. The taxing power.—The power to 
tax is the power to destroy. That princi- 
ple applies to the great combinations as 
well as to any other business. Those 
who fear that the trust has gained con- 
trol of the government, and that the Re- 
public is fast hurrying to its ruin, should 
remember that the government has al- 
ways at least one redemptive power; 
that is, the taxing power. 

The taxing power can be used to curb 
the power of the trust by cutting down 
the enormous earnings which are reaped 
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by the capitalistic class, and which are 
the cause of the aristocracy of wealth 
which exists in our country to-day. If 
such a tax is levied whereby the stock- 
holders of corporations are given reason- 
ably large profits on their investments, 
and the rest of the earnings are paid into 
the Treasury of the government for the 
benefit of the people, the trusts will have 
a tendency to reduce prices; for they 
would rather gain the good will of a 
satisfied people than to pay a surplus 
into the government Treasury. 

Federal inheritance taxes have been 
advocated. It is believed that such a tax 
will destroy “swollen fortunes.” It is 
to be feared that legal devices will be 
invented whereby property will be dis- 
posed of by the individuals before death, 
so as to prevent the estate from being 
probated. 

These are the amendments which are 
proposed. They are believed to be the 
remedies which if enacted into law will 
solve the trust problem in our country. 


(To be continued. ) 


The New Industrial Order 


Law is the product of a situation. Being the outgrowth of custom, any law becomes 
useless when the custom changes. The laws of war pertain to rules guarantying to the 
contending soldiers the right, without unnecessary suffering, to kill each other. The 
laws of business have been formulated to foster and protect contest between men to wrest 
from each other the fruit of their labor. This is the law of competition. Within the 
past quarter of a century it occurred to some leading minds that this system resulted in 
enormous waste; that a larger product of human industry might be realized by substituting 
the process of addition of one man’s work to that of another in place of subtracting the 
efforts of one from the efforts of another; that by the system of all pull together and in 
the same direction obstacles could be removed which would not be shaken by applying 
the same forces in opposite directions. Gradually the idea of co-operation began to take 
the place of the waning force of competition. Practice is demonstrating the wisdom of 
the new industrial order. 

The advance guard of this new industrial army has been enabled to make undue profit 
because in the bewildering change the law has not covered their progress. They are now 
fighting to prevent measures of restraining regulation which will hold them to legitimate 
returns. Abuse of the new system is given free rein by so-called conservatives, through 
the attempt to apply old rules to new conditions. They point to the enormous concen- 
tration of wealth as an evidence of the vice of co-operation, and in case of creating 
remedial law, aimed to correct abuse, they are invoking old remedies designed to protect 
an obsolete system. Every difficulty since the world began has been solved for the good 
of humanity. The present emergency will not be an exception. Every civilization has 
created a law sufficient for its own protection. Humanity has not degenerated beyond the 
capacity to evolve legal rales sufficient to prevent its own forces from becoming oppressive 
and at the same time provide sufficient latitude to work out the Divine destiny of man.— 
Benjamin S. Grosscup in Address as President of Washington State Bar Association. 
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They stood aloof, the scars remaining,— 
Like cliffs which had been rent asunder: 
A dreary sea now flows between.—Coleridge. 
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Cruelty or Desertion as Re- 
criminatory Defense to Adultery 


HALL a spouse who is guilty of de- 

sertion or cruelty be denied a divorce 
which he seeks upon the ground of the 
other spouse’s adultery, or shall the 
faults of both be weighed and relief be 
given the minor offender, when they are 
found of unequal gravity? The English 


ecclesiastical courts took the ground that 
none of the so-called lesser marital of- 
fenses was a good defense to an action 
for divorce upon the ground of the de- 
fendant’s subsequent adultery. Many of 
the American decisions, especially the 
comparatively later ones, reach a con- 
trary conclusion. But this difference in 
results in no way indicates a change in 
the judicial point of view. The decisions 
of the ecclesiastical courts, as well as 
later decisions which reached the same 
result, were rendered in jurisdictions in 
which the lesser offenses, in most in- 
stances desertion and cruelty, did not 
stand on an equal footing with adultery 
as a ground for divorce. And it is the 
legal consequences attached to desertion 
or cruelty that afford the criterion for 
determining whether either of them is a 
good recriminatory defense to adultery. 
The difference in moral turpitude has no 
bearing on the question. The doctrine 
of recrimination applies to all the causes 
of absolute divorce, and an action for 
divorce on any one of the statutory 
grounds may, ordinarily, be defeated by 
proof of the existence of another statu- 
tory ground, without regard to the nature 
or gravity of the several causes. 

So fast as the legislatures added other 
forms of marital misconduct to adultery 
as grounds for absolute divorce, the 
principle which made adultery a good 
defense to adultery made the added 
grounds a good defense, for when other 
marital misconduct is placed upon the 
same basis as adultery, the parties are 
denied relief upon the ground that they 
are in equal fault, irrespective of the 
different degrees of moral turpitude in- 
volved. Indeed, even the ecclesiastical 
courts when denying that cruelty or de- 
sertion was a good recriminatory defense 
to an action for absolute divorce upon 
the ground of adultery, intimated that 
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had the plaintiff sought merely a judicial 
separation upon the ground of adultery, 
either desertion or cruelty might have 
been a good defense to the action, since 
either was itself a ground for judicial 
separation. In other words, even in the 
English courts, the test for determining 
whether the parties were in the same 
fault so as to warrant the application of 
the doctrine of recrimination was not 
whether the respective acts of miscon- 
duct were of the same moral turpitude, 
but was essentially whether the law at- 
tached to them the same legal conse- 
quences. In short, any misconduct which 
stood legally on a level with adultery was, 
in England, a good recriminatory defense 
thereto, and therefore conduct which was 
a ground for a judicial separation only, 
though not a bar to an absolute divorce 
for adultery, was a bar to judicial sepa- 
ration, even though the latter was sought 
upon the ground of adultery. 


Of course, the rule of recrimination 
does not apply where the plaintiff’s con- 
duct, although partaking of the nature 
of the acts prescribed in the statute in 
relation to absolute divorce, does not, 
because not sufficiently serious, amount 
in a legal sense to the marital offenses 
specified, as for instance, where the 
plaintiff’s conduct was a mere unmind- 
fulness of the marital obligations not 
amounting to desertion, or conduct not 
amounting to legal cruelty though suffi- 
ciently severe to warrant the defendant’s 
separation. In a few instances the ap- 
plication of the rule has been found im- 
possible by reason of the express pro- 
visions of the statute, but beyond this 
the rule is uniform. But where there is 
no such statute, and the plaintiff is guilty 
of legal cruelty or desertion, an absolute 
divorce upon the ground of the defend- 
ant’s adultery will be denied in those 
jurisdictions, but only in those jurisdic- 
tions in which desertion or cruelty is a 
ground for an absolute divorce. 

In a few instances in which the hus- 
band sought a divorce upon the ground 
of adultery in jurisdictions in which 
neither cruelty nor desertion was a 
ground for absolute divorce, the defend- 
ant sought to lug in the doctrine of 
recrimination, upon the ground that if 
the husband either by desertion or cruel- 
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ty left the wife to shift for herself with- 
out means of support, she was justified 
in forming a new alliance. But the courts 
uniformly take the position that aban- 
donment or cruelty confers no license 
upon the deserted party to offend against 
the marital vows, and that if deserted, 
the wife has her remedy under the law 
by resorting to the courts for a decree of 
separate maintenance. Having failed to 
take advantage of the remedy thus held 
out to her, she cannot be heard to plead, 
in extenuation of her own shortcomings, 
conduct upon the part of the husband 
which would have afforded her such re- 
lief. L. A. WILDER. 


Professional Ethics 


A MONG questions recently answered 

by the Committee on Ethics of the 
New York County Lawyers’ Association 
are the following: 


Question. 


At a social entertainment given by citi- 
zens who are members of a single race, 
to honor a distinguished man of their 
number, a program was published and 
circulated containing paid advertisements, 
of which one is the following: 


Telephone .... Residence Phone .... 
Large Accident, Matrimonial & Criminal 
Actions a Specialty 
All Matters Strictly Confidential 


Lawyer 


(address ) 

A (stating advertiser’s race) 
lawyer who is a (stating race 
of distinguished guest) man’s friend. 
Indorsed by leaders of the community. 
Has estimable record in all Courts. 


Is it the opinion of the Committee that 
this is proper professional advertising? 


Answer. 


In the opinion of the Committee the 
advertisement set forth in the question 


is improper. (See Canon 27 of the 
American Bar Association.) 











Question. 


A sues his wife B for an absolute di- 
vorce. B defends and makes a motion 
for alimony and counsel fee. Pending the 
decision of the motion, A suggests to B 
that she accept from him a fixed sum of 
money in lieu of alimony and counsel fee 
provided B will bring an action against 
him to annul the marriage, whereupon A 
will discontinue his action. 

B has a meritorious ground upon 
which to base an annulment suit, namely, 
under age of legal corsent at the time 
of the marriage and no cohabitation. 

Iday B’s attorney, with knowledge of 
the foregoing facts, institute the annul- 
ment suit in her behalf and advise his 
client as to the propriety of bringing such 
suit? 


Answer. 


In the opinion of the Committee an 
affirmative answer should be given to the 
question ; but it is the duty of counsel to 
advise the Court before whom the mo- 
tion for alimony and a counsel fee is 
pending, of the facts surrounding the 
proposed discontinuance of the divorce 
action, and the proposed institution of 
the annulment suit, and to make a simi- 
lar disclosure in the annulment action. 

The Committee expresses no opinion 
upon the legal effect of the motion for 
alimony and counsel fees upon the sub- 
sequent action for annulment of the mar- 
riage. 


American Bar Association 


The annual meeting of the Association 
will be held on October 20, 21, and 22, 
1914 (Tuesday, Wednesday, and Thurs- 
day), in the city of Washington, D. C. 

Headquarters will be at the New Wil- 
lard Hotel, Pennsylvania avenue, Four- 
teenth and F streets, N. W. 

The business sessions of the Associa- 
tion will be held and the addresses will 
be delivered in Memorial Continental 


Hall of the Daughters of the American 
Revolution, Seventeenth and C streets, 
N. W. 

First Session: Tuesday, October 20th, 
10 A. M. 
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The President of the United States 
has been invited to open the proceedings. 
Honorable William Howard Taft, presi- 
dent of the Association, will deliver the 
president’s annual address. 


Second Session: 
20th, 8 Pp. M. 

Honorable Elihu Root, United States 
Senator from New York, will deliver an 
address, the subject to be hereafter an- 
nounced. 

A reception will be given to members 
and guests of the Association and ladies 
accompanying them in the Hall of the 
Americas, in Pan-American Union Build- 
ing, Seventeenth and B streets, N. W., 
on Tuesday, October 20th, 9:30 Pp. m. 

Third Session: Wednesday, October 
21st, 10 a. m. 

The reports of standing and special 
committees, to be printed and distributed 
by the secretary in advance of the meet- 
ing, will be presented and discussed. 

There will be an excursion to Mount 
Vernon, by steamer, for members and 
guests of the Association and ladies ac- 
companying them, on Wednesday, Oc- 
tober 21st, 1:30 p. m. Luncheon will be 
served on the steamer. 

Fourth Session: Wednesday, October 
21st, 8 P. M. 

The Right Honorable Sir Charles Fitz- 
patrick, chief justice of the Dominion of 
Canada, will deliver an address on “The 
Constitution of Canada.” 

Fifth Session: Thursday, 
22d, 10 a. M. 

The Right Honorable Romulo S. Naon, 
ambassador from the Argentine Repub- 
lic to the United States, will deliver an 
address on “The Argentine Constitutional 
Ideas.” Unfinished reports of commit- 
tees will be presented and discussed. 

Sixth Session: Thursday, October 
22d, 2 P. M. 

Special resolutions, to be printed and 
distributed by the secretary in advance 
of the meeting, will be presented and 
discussed. Unfinished business. 

The annual dinner of the American 
Bar Association will be given at the 
New Willard Hotel on Thursday, Oc- 
tober 22d, 7 p. M. President William 
Howard Taft will preside. 


Tuesday, October 


October 
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Market Overt. 


Editor CaAsE AND COMMENT: 

My article in your April number on “Mar- 
kets” has a sequel of interest, in a case de- 
cided in London about the year 1890, wherein 
it was held that only the ground floor or first 
story of a London shop or store was “Market 
Overt,” or, better, that the second story or 
floor was not “market overt.” I have not seen 
the case, nor can I call it by name, but, as 
reported to me orally by Professor Turner, 
who was sojourning in London at the time 
it was a cause célibre, and affords a first-class 
note on the subject of market overt. 

A lady lacking both cash and credit, and 
sadly in want of a wedding trousseau, to main- 
tain her social rank and consummate her re- 
cent and favorable engagement, took a brooch 
or pin from the jewel box of her friend and 
hostess, and sold it to a stranger on the sec- 
ond floor of a London shop, receiving for it 
a Bank of England note, wherewith she paid 
for her bridal trousseau, and was most hap- 
pily settled in life. 

Detectives set upon track found the jewel 
in possession of the purchaser, who relied 
upon the plea of “market overt” for title, and 
refused to surrender it to the lady from whom 
it was purloined. Action was brought for its 
recovery, her plea of market overt was over- 
ruled as a second-story defense, and the hostess 
recovered her lost jewel. 

Prosecution followed and the bride was iden- 
tified as the guilty seller by her indorsement 
on the bank note received for the jewel, and 
she was imprisoned for the theft. The bride- 
groom proved his title to a good husband by 
patiently awaiting the expiration of the term, 
and meeting his bride with open arms at the 
prison door and escorting her back to his 
home, for which the London folk gave him 
their plaudits and huzzahs! 

This part of this remarkable case was fully 
reported in the social columns of the London 
Times and Pall Mall Gazette, and does not 
detract from the legal value or interest of the 
case. 


Henry H. INGERSOLL. 
Knoxville, Tenn. 


Religion and Government. 
Editor CAsE 
In the January number of Case anp Com- 


AND COMMENT: 


MENT there appears an article by Edward 
Thomson, LL.D., on “The Relation of Religion 
to Our Government.” 

While not at this time questioning the facts 
recited therein, I do not think they support 
the conclusion, “Ours is not a secular sys- 
tem, and though we grant due courtesy to 
other faiths, the religion of our Constitution 
is the Christian.” 

George Washington said, “The government 
of the United States is not in any sense found- 
ed on the Christian religion.” 
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Thomas Jefferson said: “The bill for es- 
tablishing religious freedom in the United 
States, the principles of which had, to a cer- 
tain degree, been enacted before, I had drawn 
in all the latitude of reason and right. It 
still met with opposition; but, with some mu- 
tilations in the preamble, it was finally passed; 
and a singular proposition proved that its pro- 
tection of opinion was meant to be universal. 
Where the preamble declares that coercion is 
a departure from the plan of the holy author 
of our religion, an amendment was proposed, 
by inserting the words ‘Jesus Christ, the holy 
author of our religion.’ The insertion was re- 
jected by a great majority, in proof that they 
meant to comprehend, within the mantle of its 
protection, the Jew and the Gentile, the Chris- 
tian and Mohammedan, the Hindu and Infidel 
of every denomination.” 

It is difficult to see how one can ignore the 
plain statement of the man who drew the Bill 
of Rights establishing religious freedom in the 
Constitution, and also the statement of the 
first President of the United States under that 
Constitution. 

While it is to be freely admitted that the 
predominant religion of our people is the 
Christian, it is presumptious to say, in face 
of the facts, that it was made so by the Con- 
stitution. 

The Christian religion, with Jesus Christ 
left out, would hardly be recognized. 


H. F. MILver. 
Fargo, N. D. 


A Problem. 


Editor CAs—E AND COMMENT: 

A few weeks ago I noticed an item of news 
reading as follows: 

“Jones will serve a life term in the peniten- 
tiary minus six years and a few months, to 
which he is entitled if his behavior at the 
penitentiary is satisfactory.” 

Please tell me, if you can, on what day, 
month, and year Mr. Jones will be liberated. 
This item is found in the Indianapolis Ledger, 
of March 28, 1914, and relates to a colored 
man tried a short time before in Knoxville, 
Tennessee. The Ledger is published by col- 
ored men for colored men. 

S. Manton UNGerR. 

Indianapolis, Ind. 


Likes C. & C. 


Editor Cas—E AND CoMMENT: 

I just received my first copy of CASE AND 
Com MENT, and I found from the first copy that 
it is worth many times the amount I have paid 
for it. That would seem a very broad state- 
ment, since I have received only one copy; 
but it is true. As long as I am in the pro- 
fession I do not intend being without it. You 
may use this letter as you see fit. 


F. W. LittLejsoun. 
Marion, S. C. 












Appeal — affirmance of nonsuit — law 
of case. The affirmance of a nonsuit in 
an action for negligent injuries is held 
in Strehlau v. John Schroeder Lumber 
Co. 152 Wis. 589, 142 N. W. 120, anno- 
tated in 48 L.R.A.(N.S.) 464, to be the 
law of the case in future litigation upon 
the same state of facts, regardless of dif- 
ferent theories that may be advanced as 
ground for recovery. 

While there is very little authority 
upon this question, it would seem that, 
although “a judgment of nonsuit is no 
bar to a second action upon the same 
claim or demand, | and] neither is it con- 
clusive upon the parties as to the issues 
which were or might have been involved 
in the action” (23 Cyc. 1230),—the af- 
firmance of a judgment of nonsuit should 
constitute the law of the case upon the 
same facts, in all subsequent proceedings, 
as to the points necessarily involved in 
such affirmance. 


Cancelation of instruments — insurance 
policy — remedy at law. The overwhelm- 
ing weight of authority, as shown in 
Bankers’ Reserve Life Co. v. Omberson, 
123 Minn. 285, 143 N. W. 735, anno- 
tated in 48 L.R.A(N.S.) 265, is to the 
effect that an action brought after a loss 
under an insurance policy to cancel the 
policy for fraud, or to restrain an action 
at law thereon, cannot be maintained, in 
the absence of some special circumstances 
of a nature to cause irreparable loss to 
plaintiff if he is relegated to his remedy 
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In a just cause the weak o'ercome the strong.—Sophocles. 
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at law by wav of defense to an action on 
the policy. Where the remedy at law is 
adequate, equity will not grant relief. 
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Constitutional law — equal protection of 
the laws — classification — regulating for- 
eign insurance rates. Exempting farmers’ 
mutual insurance companies organized 
and doing business under the laws of the 
state and insuring only farm property, 
from the legislative scheme for regula- 
tion of fire insurance rates, as is done 
by Kan. Laws 1909, chap. 152, is held in 
German Alliance Ins. Co. v. Lewis, U. S. 
Adv. Ops. 1913, p. 612, not to render 
such legislation invalid as to other insur- 
ance companies as denying the equal 
protection of the laws. 

































































Constitutional law — police power — 
regulating prices — business affected with 
public interest. That a business may be 
so far affected with a public interest as 
to permit legislative regulation of its 
rates and charges is held in German Al- 
liance Ins. Co. v. Lewis, U. S. Adv. Ops. 
1913, p. 612, although no public trust is 
imposed upon the property, and although 
the public may not have a legal right to 
demand and receive service. 




































































Constitutional law — police power — reg- 
ulating fire insurance rates. The business 
of fire insurance is held in German AI- 
liance Ins. Co. v. Lewis, U. S. Adv. Ops. 
1913, p. 612, to be so far affected with a 
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public interest as to justify legislative 
regulation of its rates. 


Constitutional law — due process of law 
— inheritance tax — debts due nonresi- 
dent testator — notes given by nonresident. 
The imposition under the authority of 
New York Laws 1905, chap. 368, § 1, 
amending Laws 1896, chap. 908, § 20, of 
a transfer tax upon promissory notes left 
by a nonresident testator in a safe-de- 
posit box in New York, is held in Wheel- 
er v. Sohmer, U. S. Adv. Ops. 1913, p. 
607, to be consistent with due process of 
law. 


Contract — right to remove gravel — in- 
terference with lateral support. While there 
are a large number of cases upon the sub- 
ject of lateral support at common law, or 
under special statute, and also under im- 
plied agreements, there are but few cases 
where the action is founded upon an ex- 
press agreement or promise. 

The case of Orr v. Dayton & M. Trac- 
tion Co. 178 Ind. 40, 96 N. E. 462, anno- 
tated in 48 L.R.A.(N.S.) 474, holds that 
one owning land adjoining a cemetery in 
which his kindred are buried may, in leas- 
ing the right to take gravel from his 
property, make an enforceable contract 
against the removal of lateral support 
from the cemetery, both because of his 
interest in protecting the remains of his 
dead and to protect himself from lia- 
bility as an adjoining property owner for 
authorizing the possible removal of lat- 
eral support from the cemetery property. 


Contract — to employ injured employee 
— enforceability. That no recovery can 
be had for breach of a contract to give 
an injured employee a permanent job in 
consideration of a release of all claims 
for damages, which does not specify the 
job which he is to have, or the compen- 
sation he is to receive for his work, is 
held in the Mississippi case of Ingram- 
Day Lumber Co. v. Rodgers, 62 So. 230, 
annotated in 48 L.R.A.(N.S.) 435. 


Contract — to support child — survival. 
An obligation assumed by a father in con- 
nection with a divorce, to contribute a 
certain amount per month towards the 
support of his child, the payment to con- 
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tinue during minority of the child, but to 
cease upon her earlier death is held in 
Stone v. Bayley, 75 Wash. 184, 134 Pac. 
820, annotated in 48 L.R.A.(N.S.) 429, 
to survive his death during minority of 
the child. 


Covenants — breach — rural highway as. 
That the existence of a rural highway 
extending across land conveyed by war- 
ranty deed of the form in common use 
does not constitute a breach of the cove- 
nants usually contained in such deeds, is 
held in Sandum v. Johnson, 122 Minn. 
368, 142 N. W. 878, annotated in 48 
L.R.A.(N.S.) 619. 


Damages — for act of agent — liability. 
That exemplary damages may be award- 
ed against a railroad company for the 
wanton and oppressive acts of its train 
agent, with authority to take up void 
tickets and remove passengers from the 
train, in unlawfully taking up a ticket 
and removing the holder from the train, 
although it does not direct the act or 
ratify it, is held in the Nevada case of 
Forrester v. Southern P. Co. 134 Pac. 
753, which is accompanied in 48 L.R.A. 
(N.S.) 35, by a note presenting the cases 
on the liability of a master to exemplary 
damages for the act of a servant. 


Damages — personal injury — refusal to 
submit to operation. If the otherwise per- 
manent effect of a personal injury can 
be relieved by a simple surgical operation 
which an ordinarily prudent man should 
undergo, it is held in Leitzel v. Delaware 
L. & W. R. Co. 232 Pa. 475, 81 Atl. 543, 
48 L.R.A.(N.S.) 114, that that fact 
should be taken into consideration in 
awarding damages, as tending to show 
the actual damages sustained. 

But in Martin v. Pittsburgh R. Co. 
238 Pa. 528, 86 Atl. 299, 48 L.R.A.(N.S.) 
115, it is decided that refusal to submit 
to a second operation to remedy the ef- 
fect of a personal injury, which would 
be serious and attended with some risk 
of failure, cannot be considered in miti- 
gation of the damages to be awarded 
for the injury. 


Dedication — wharf property — implied 
dedication. Wharf property on a naviga- 
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ble stream is a place of a quasi public 
character, to which the public are invited. 
The fact that, without intent to make a 
dedication, the wharf owner permits its 
use by some of the public, who do not 
come thereon for the purpose of transact- 
ing business, should not operate to defeat 
his title. In the absence of proof of ex- 
press dedication and acceptance, such use 
by the public will be regarded in the na- 
ture of a license, and, of itself, will be 
insufficient to raise an implication of its 
dedication as a street by the owner. 

Such is the holding in Savannah v. 
Standard Fuel Supply Co. 140 Ga. 353, 
78 S. E. 906, which as appears by the 
note appended thereto in 48 L.R.A. 
(N.S.) 469, has the support of the au- 
thorities. 


Easement — reservation in deed. A 
statement in a deed poll of a right of 
way to a railroad company, that the com- 
pany “is to make me a good and suffi- 
cient crossing,” is held in Childs v. Bos- 
ton & M. R. Co. 213 Mass. 91, 99 N. E. 
957, not to create an easement the ob- 
struction of which will support an action 
of tort in favor of successors in title of 
the grantor. 

The effect of a provision as to cross- 
ing in a deed to a railroad of a right of 
way is discussed in the note accompany- 
ing the foregoing case in 48 L.R.A. 
(N.S.) 378. 


Eminent domain — exercise by woman’s 
college — validity. Under a Constitution 
permitting the taking of private prop- 
erty for public use, it is held in Connec- 
ticut College v. Calvert, 87 Conn. 421, 
88 Atl. 633, that the right of eminent 
domain cannot be conferred upon a wom- 
an’s college conducted by a private cor- 
poration with discretion as to the admis- 
sion of students, although it is supported 
in part by a voluntary contribution so 
as to be a public charity. 

The cases upon the right to exercise 
the power of eminent domain for school 
purposes are appended in 48 L.R.A. 
(N.S.) 485, to the foregoing decision 
which seems to be the first case to pass 
upon the question whether the legisla- 
ture can confer upon a private college 
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corporation the power of eminent do- 
main. 


Evidence — of physicians — waiver of 
privilege. One injured in a railroad 
wreck who, in a suit to recover damages 
for the injuries, testifies as to the inju- 
ries and the treatment given him, and 
calls his own physician to testify as to 
such injuries, is held in Epstein v. Penn- 
sylvania R. Co. 250 Mo. 1, 156 S. W. 
699, annotated in 48 L.R.A.(N.S.) 394, 
to waive the provision of the statute 
making incompetent as a witness a phy- 
sician Or surgeon concerning information 
acquired from a patient while attending 
him in a professional character, and oth- 
er physicians who treated him for such 
injuries at the time of the accident may 
therefore testify as to their extent and 
the treatment given. 


Food — unwholesomeness — action by 
retailer against packer. The keeper of a 
restaurant is held entitled in Mazetti v. 
Armour & Co. 75 Wash. 622, 135 Pac. 
633, annotated in 48 L.R.A.(N.S.) 213, 
to recover damages from the packer of 
food, owing to the unwholesome condi- 
tion of which when served to customers 
he is injured in business and reputation, 
although he did not purchase the food 
directly from the packer. 


Fraudulent conveyance — fraud of dower 
rights — extent of relief. A woman whose 
husband voluntarily conveys his real es- 
tate on the eve of marriage in fraud of 
her dower rights is held in Dake v. Huen- 
kemeier, 260 Ill. 131, 102 N. E. 1059, an- 
notated in 48 L.R.A.(N.S.) 512, not en- 
titled to a decree setting aside the con- 
veyance absolutely, but only to one pro- 
tecting her inchoate dower rights. 


Highway — unsafe walk — momentary 


forgetfulness — effect. That one walking 
on a narrow cinder path at the side of a 
city street in the dark, knowing that 
stakes were driven between the path and 
the roadway to keep vehicles off the path, 
cannot hold the city liable for injury 
caused by tripping over a stake, because 
he momentarily forgot its presence, or 
failed to pay attention to what he was 
doing, with nothing to distract his atten- 
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ion from it, is held in the Tennessee case 
of Knoxville v. Cain, 159 S. W. 1084, 
which is accompanied in 48 L.R.A.( N.S.) 
628, by the recent cases on contributory 
negligence as affecting liability of munici- 
pal corporations for defects and obstruc- 
tions in streets, the earlier decisions hav- 
ing been gathered in a note in 21 L.R.A. 
(N.S.) 614. 


Injunction — burning slack pile — re- 
moval. A mandatory injunction is 
held in Pana v. Central Washed Coal Co. 
260 Ill. 111, 102 N. E. 992, annotated in 
48 L.R.A.( N.S.) 244, will not lie to com- 
pel the removal of a slack pile on the 
property of a coal washing company, 
which gives off foul odors and gases, ow- 
ing to fires which originate in it, where 
the piles have existed for a number of 
years, and the evidence is conflicting as 
to the dangerous effect of the odors and 
gases. 


Insurance — accident — intentional in- 
jury. In a suit on a $500 accident in- 
surance policy, providing that if the in- 
jury causing the loss results wholly or in 
part from the intentional act of insured, 
or of any other person, the insurer's lia- 
bility shall be one fifth of the amount 
otherwise payable, is held in the Ne- 
braska case of Ryan v. Continental Cas- 
ualty Co. 142 N. W. 288, annotated in 
48 L.R.A.(N.S.) 524, that plaintiff's re- 
covery is limited to $100, where the un- 
contradicted evidence shows that assured 
was intentionally struck in the face by 
another person, who did not intend to 
kill him, and that assured fell backward, 
striking his head on the pavement and 
fatally fracturing his skull; the injury 
to his face by the initial blow not being 
serious. 

But a provision in the rules of an acci- 
dent insurance company relieving the in- 
surer from liability for iajury intention- 
ally inflicted by any person upon insured 
is held in the Iowa case of Allen v. 
Travelers’ Protective Asso. 143 N. W. 
574, 48 L.R.A.(N.S.) 600, not to apply 
to fatal injuries inflicted in an attempt 
to rob him, where the constitution pro- 
vides that any injury received by a mem- 
ber in an attempt to rob him shall be 
considered an accident, although weekly 
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indemnity only is provided for such ac- 
cident by the constitution, and the section 
so providing deals with disability only, 
and does not qualify the provision for 
death benefits. 


Insurance — automobile indemnity -— 
judgment — effect. Where, under a pol- 
icy insuring against loss by reason of the 
operation of the assured’s automobile, an 
action is brought by a person injured by 
such automobile against the assured, and 
the insurance company thereupon takes 
sole charge of the defense, to the exclu- 
sion of the assured, as it had the right to 
do under the policy, a judgment in the ac- 
tion against the assured is held in Pat- 
terson v. Adan, 119 Minn. 308, 138 N. W. 
281, 48 L.R.A.(N.S.) 184, to become, as 
between plaintiff, defendant, and the 
company, a liability or debt owing uncon- 
ditionally by the company to the assured, 
which such plaintiff may reach by gar- 
nishment. 


Insurance — employers’ indemnity liabil- 
ity —- payment of judgment with borrowed 
money — recovery on policy. A corpora- 
tion which secures from a bank money 
with which it pays a judgment against it 
in favor of an injured employee, upon 
its note with property of its directors as 
collateral security, is held in West River- 
side Coal Co. v. Maryland Casualty Co. 
155 Iowa, 161, 135 N. W. 414, to be 
within the operation of a policy insur- 
ing it against loss from liability imposed 
by law. 

The recent cases on giving note as loss 
or damage within condition of contract 
of indemnity accompany the foregoing 
decision in 48 L.R.A.(N.S.) 195, the 
earlier adjudications having been gath- 
ered in a note in 9 L.R.A.(N.S.) 478. 


Insurance — failure to issue policy — 
action for damages — compliance with con- 
ditions. To recover damages for breach 
of a contract to issue an insurance policy, 
compliance with conditions of a policy of 
the character which the applicant would 
have received had the contract been com- 
plied with, such as giving proofs of loss 
and time of bringing suit, is held not 
necessary, in Chenier v. Insurance Co. 
of N. A. 72 Wash. 27, 129 Pac. 905, an- 
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notated in 48 L.R.A.(N.S.) 319, since 
the breach of contract is a waiver of 
such conditions. 


Intoxicating liquor — forbidding importa- 
tion for personal use — validation of state 
law. The passage by Congress of the 
Webb-Kenyon act, which prohibited the 
transportation into a state of any intoxi- 
cating liquor intended to be received, pos- 
sessed, sold, or in any manner used in 
violation of any law of such state, is held 
in Atkinson v. Southern Exp. Co. 94 
S. C. 444, 78 S. E. 516, not to validate 
a statute of the state which, by attempt- 
ing to forbid the importation of such li- 
quor for personal use, was unconstitu- 
tional as an interference with interstate 
commerce. 

This case is accompanied in 48 L.R.A. 
( N.S.) 349, by a note on the effect of the 
removal of constitutional objections to 
a statute. 

This decision is also authority for the 
proposition that the state may pass a stat- 
ute forbidding the importation of intoxi- 
cating liquor into its territory for person- 
al use, since the passage by Congress of 
the Webb-Kenyon act, which prohibits 
the transportation into any state of any 
intoxicating liquors intended to be re- 
ceived, possessed, sold, or in any manner 
used in violation of any law of such state. 

It would seem that in any event the re- 
enactment of the local statute would not 
be necessary to put the Webb-Kenyon 
act into effect as to shipments from out 
the state, where the liquor is to be resold 
within the state in violation of a local 
statute, since even before that act it was 
within the power of the state to prohibit 
the resale within the state of liquor 
shipped from without the state, though it 
was not within its power to prohibit the 
interstate shipment itself. The prediction 
is ventured that, if the constitutionality 
of the Webb-Kenyon act is upheld, its 
construction and effect will be prolific of 
judicial decisions. 


Intoxicating liquor — shipment into state 
for personal use — Webb-Kenyon law. 
The act of Congress known as the Webb- 
Kenyon law, which withdrew from the 
protection accorded interstate commerce, 
shipments of liquor intended to be re- 
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ceived, possessed, sold, or in any manner 
used in violation of law, is held in Adams 
Exp. Co. v. Com. 154 Ky. 462, 157 S. 
W. 908, 48 L.R.A.(N.S.) 342, not to 
prevent shipment to private individuals 
for their own use, if such use is not con- 
trary to the local law. 

It is held, further, that where the per- 
sonal use of liquor is not contrary to the 
law of the state, the act of Congress 
known as the Webb-Kenyon law, which 
prohibits the transportation into a state 
of liquor which is intended to be re- 
ceived, possessed, sold, or used in viola- 
tion of the law of the state, does not pre- 
vent a carrier from taking liquor into a 
state and delivering it to one who has 
ordered it for personal use, although the 
state law makes it unlawful to bring into, 
transfer, deliver, or distribute such li- 
quor in any county where the sale of 
such liquor is prohibited. 

This decision that the Webb-Kenyon 
act is ineffective to subject interstate 
shipments of liquor to the operation of a 
state statute prohibiting carriers from 
transporting liquor into a county or dis- 
trict where its sale is prohibited, assum- 
ing that there is no intention on the part 
of the purchaser or consignee to sell or 
use the same in violation of the local 
statute, seriously impedes the accomplish- 
ment of its ostensible purpose to remove 
the obstacles raised by the interstate com- 
merce clause against the extension, to in- 
terstate transactions, of the policy of 
the state statutes with respect to traffic in 
intoxicating liquor. 


Landlord and tenant — holding over — 
effect on right to remove fixtures. A holding 
over by a tenant after the expiration of 
the term, under a parol agreement that 
he may occupy on the same conditions 
and terms as the old lease until other ar- 
rangements can be made, is held in the 
Utah case of Miller v. Johnson, 134 Pac. 
1017, annotated in 48 L.R.A.(N.S.) 294, 
not within the rule that the right to re- 
move fixtures is lost by taking a new 
lease without reserving the right of re- 
moval. 


Libel — charge against house — failure 
to designate complainant. The owner, who 
is one of the occupants of an apartment 
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house, is held in the Louisiana case of 
Hyatt v. Lindner, 63 So. 241, annotated 
in 48 L.R.A.(N.S.) 256, to have no right 
of action against one who calls the at- 
tention of the police to the house as of 
suspicious character, if he does not name 
or otherwise designate such owner as 
being of questionable character, or leave 
the impression that she is the one referred 
to. 


Master and servant — chauffeur deliver- 
ing car — responsibility for negligence. 
That a chauffeur sent by an automobile 
dealer with an inexperienced customer to 
take a car which the customer had pur- 
chased, through the crowded part of the 
town, and turn it over to him when the 
business streets were passed, may be 
found to be, while en route, acting for the 
dealer, so as to render him liable for in- 
juries caused by his negligent driving, al- 
though, by direction of the purchaser, 
they stopped at various places on errands 
of the owner is held in the Oregon case 
of Dalrymple v. Covey Motor Car Co. 
135 Pac. 91, which is accompanied in 48 
L.R.A.(N.S.) 424, by the recent cases on 
the liability of an automobile owner for 
the negligence of a chauffeur furnished 
by a third person, the earlier decisions 
having been gathered in a note in 39 
L.R.A.(N.S.) 933. 


Master and servant — injury to servant — 
malpractice of physician — master’s liability. 
A master who employs a physician to 
treat his employees, and collects small 
monthly fees from their wages, all of 
which he turns over to the physician as 
his compensation, is held not liable in the 
West Virginia case of Guy v. Lanark 
Fuel Co. 79 S. E. 941, 48 L.R.A.(N.S.) 
536, for the physician’s malpractice, un- 
less he is negligent in selecting or retain- 
ing him. 


Master and servant — unskilful admin- 
istration of anesthetic — liability. An em- 
ployer who retains from the wages of his 
employees a fund to secure medical at- 
tention for them in case of injury, which 
he undertakes to procure, is held liable in 
the Louisiana case of Nations v. Luding- 
ton, W. & V. S. Lumber Co. 63 So. 257, 
annotated in 48 L.R.A.(N.S.) 531, for 
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the death of an injured employee because 
of his failure to provide a physician to 
administer the anesthetic upon demand of 
the one who is to dress the wound, and 
his permitting it to be done by a layman, 
in consequence of which the employee 
dies because of the unskilfulness of the 
administration. 


Master and servant — promulgation of 
rules — unloading cars. A master is held 
in Corrigan v. New Dells Lumber Co. 
154 Wis. 586, 143 N. W. 666, 48 L.R.A. 
(N.S.) 466, to owe no duty to the em- 
ployees engaged in unloading logs from 
railroad cars, to promulgate rules as to 
warnings to be given by the man on the 
car to those on the ground before rolling 
logs off the car, where the number of 
men is small and all work in plain sight 
and hearing of each other. 

This decision follows the rule adopted 
in practically all of the other cases in 
which the question has arisen. 


Master — relief department — election 
of remedy. A railroad employee who has 
recovered a judgment in an action against 
the company in satisfaction of his dam- 
ages for injuries caused by its negligence, 
and has received and accepted the 
amount of his judgment, is held in Koel- 
ler v. Chicago B. & Q. R. Co. 88 Neb. 
712, 130 N. W. 420, not entitled to re- 
cover benefits for such injury from the 
relief department of such corporation, 
under an agreement of membership re- 
leasing the company from liability in case 
of such acceptance. 

The recent cases on contracts requir- 
ing a servant to elect between acceptance 
of benefits out of a relief fund and a pros- 
ecution of his claims in an action for 
damages accompany the foregoing deci- 
sion in 48 L.R.A.(N.S.) 440, the earlier 
adjudications having been gathered in a 
note in 11 L.R.A.(N.S.) 182. 


Municipal corporation — maintenance of 
attractive nuisance — liability for injury. 
A municipal corporation which maintains 
an opening in a flume in which water is 
running, on a space used by children as a 
playground, adjoining a public highway, 
is held liable in the Washington case of 
Bjork v. Tacoma, 135 Pac. 1005, 48 
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L.R.A.(N.S.) 331, for the death of a 
child which falls into the opening and is 
drowned, if the opening was likely to be 
attractive and alluring to children, even 
though the children are trespassers in 
playing there. 


Negligence — unconscious intoxication — 
last clear chance. The negligence of one 
who voluntarily becomes intoxicated to 
the point of unconsciousness, in which 
condition he lies on a street car track, is 
held in Herrick v. Washington Water 
Power Co. 75 Wash. 149, 134 Pac. 934, 
48 L.R.A.(N.S.) 640, to culminate with 
the unconsciousness, for the purpose of 
determining the applicability of the doc- 
trine of last clear chance, so that it does 
not combine with the negligence of the 
street car company in failing to discover 
and avoid injuring him, and destroy the 
liability of the company under that doc- 
trine. 


New trial — hiring watch for jury. 
A case of first impression as to the effect 
of the employment by one of the parties 
of a venireman to watch a jury to pre- 
vent their being tampered with is Solo- 
mon v. Loud, 173 Mich. 233, 140 N. W. 
651, 48 L.R.A.(N.S.) 540, which holds 
that the hiring by an attorney for one of 
the parties to an action, of a venireman to 
watch the jury to see that it was not tam- 
pered with by the opponents, is ground 
for new trial. 

The ground of objection seems to be 
that the person employed was a venire- 
man, though not a juror on the particular 
case under trial. 


Parties — action against employer — join- 
der or insurer. That one who has insured 
an employer against loss from the liability 
imposed by law for damages on account 
of injury to an employee cannot be joined 
in an action to hold the employer liable 
for injuries resulting in the death of an 
employee, for which the employer is 
alleged to be liable, is held in Clark v. 
W. R. Bonsal & Co. 157 N. C. 270, 72 
S. E. 954, which is accompanied in 48 
L.R.A.(N.S.) 191, by a note on the 
right of an injured employee to reach 


the fund under an employer’s liability 


policy. 
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Partnership — sale inter se — effect. 
Where one partner sells his interest in 
the partnership property to the other, 
with the agreement that the continuing 
partner shall assume and pay all the 
partnership debts, and the sale is made 
with the full knowledge, agreement, and 
consent of the creditors of said partner- 
ship, the retiring partner is held in the 
Oklahoma case of Johnson v. Jones, 
135 Pac. 12, as a matter of law, ipso 
facto, to become surety only for such 
debts, and if the creditors, having such 
knowledge of such agreement, consent 
thereto and permit the continuing partner 
to dissipate, or negligently lose, or dispose 
of, the partnership property, upon which 
they have a lien, the surety is discharged 
to the extent that he may be prejudiced 
thereby. The recent cases on assump- 
tion of debts on dissolution of partner- 
ship accompany this decision in 48 L.R.A. 
(N.S.) 547, the earlier adjucations hav- 
ing been gathered in a note in 9 L.R.A. 
(N.S.) 49. 


Pleading — amendment — law of other 
state. It is held in Cunningham v. Patter- 
son, 89 Kan. 684, 132 Pac. 198, 48 
L.R.A.(N.S.) 506, that a petition which 
alleges the death of the plaintiff’s hus- 
band to have been caused in another 
state by the negligence of the defendant, 
but fails to add that a statute of that 
state authorizes a recovery under the 
facts pleaded, may be amended by setting 
out the existence of such a statute, even 
after the expiration of the time within 
which an action thereunder is allowed 
to be brought. 


Proximate cause — injury causing delirium 
tremens — resulting death. An injury 
which precipitates an attack of delirium 
tremens which results in death is held 
in McCahill v. New York Transp. Co. 
201 N. Y. 221, 94 N. E. 616, 48 L.R.A. 
(N.S.) 131, to be the proximate cause 
of the death, although it is not of such 
a nature that it would have caused the 
death had it not been for the alcoholic 
condition of the person injured, and such 
condition might have caused death at a 
later period without the injury. 


Railroad — speed of train — duty to 
employee. A railroad company is held, in 
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Crume v. Louisville & N. R. Co. 135 Ky. 
288, 122 S. W. 154, annotated in 48 
L.R.A.(N.S.) 150, not bound to moder- 
ate the speed of its trains to avoid injury 
to its watchman who is employed to keep 
trespassers on its tracks from being in- 
jured, and whose duty is to know the 
time of arrival and departure of trains, al- 
though he is put at work at a point in an 
incorporated town where there is a cus- 
tomary use of the tracks by the public. 


Religious society — liability of bishop 
for refusal to coerce confession. A bishop 
having authority over the spiritual wel- 
fare of those in charge of a school from 
which a child was kidnapped, but no con- 
trol over their temporal affairs, is held in 
Magnuson v. O'Dea, 75 Wash. 574, 
135 Pac. 640, 48 L.R.A.(N.S.) 327, 
not liable in damages to the parents 
of the child because of his refusal to 
coerce a confession from the school 
authorities, who are assumed to be 
cognizant of the whereabouts of the 
child, and require its restoration to the 
parents. 

No other similar reported case has been 
found. It is not entirely clear from the 
opinion whether the attempt was to co- 
erce the bishop to exercise his spiritual 
authority, or the authority assumed to be 
vested in him by virtue of his responsi- 
bility for the institutions of the church 
within his diocese. 

The immunity of a bishop from liabil- 
ity in damages for any act or omission in 
the exercise of his spiritual functions is 
very broadly asserted in St. Louis’s 
Church v. Blanc, 8 Rob. (La.) 51. This 
results from the general principle that 
civil courts have jurisdiction only of civil 
or property rights, and will not take cog- 
nizance of spiritual or strictly ecclesiasti- 
cal duties or obligations. 

Obviously, any attempt to use the con- 
fessional as a means of information 
would be futile, since any information so 
gained would, in any event, be privileged. 


Reward — claim by constable — right. 
Since it is no part of the duty of a con- 
stable performing the general duties of a 
peace officer for a town without regular 
compensation to spend substantial time in 
the search for evidence which may or may 
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not lead to the detection of criminals, it 
is held in Hartley v. Granville, 216 Mass. 
38, 102 N. E. 942, 48 L.R.A.(N.S.) 392, 
that he may claim a reward offered by the 
town to any person who would furnish 
evidence that would convict persons who 
had set recent fires therein. 


Sale — injury by dyed fur — liability of 
wholesaler. A wholesaler of fur who 
knows that occasionally, though rarely, 
injury is caused by wearing dyed fur, is 
held liable in the Michigan case of Ger- 
kin v. Brown, & S. Co. 143 N. W. 48, 48 
L.R.A.( N.S.) 224, for such injury to one 
purchasing a garment from the retailer 
to whom he sold it, if he took no precau- 
tions to warn purchasers of the danger. 


Search warrant — public offense — vio- 
lation of municipal ordinance. The sale of 
intoxicating liquor without first having 
obtained a license as required by a munic- 
ipal ordinance is held in State ex rel. 
Streit v. Justice Ct. 45 Mont. 375, 123 
Pac. 405, not to be a public offense within 
the meaning of a statute allowing the is- 
suance of a search warrant when the 
property sought is in the possession of 
anyone with the intent to use it as a 
means of committing a public offense. 

The decisions on violation of municipal 
ordinance as a public offense or crime 
accompany the foregoing case in 48 
L.R.A.(N.S.) 156. 


Slander — physician — relating experi- 
ence — understanding of bystanders. A 
physician is held not liable in Newton v. 
Grubbs, 155 Ky. 479, 159 S. W. 994, 
for slander in relating an  experi- 
ence with a _ patient without men- 
tioning any names, although bystand- 
ers, because of rumors, connect plaintiff 
with the incident, if the physician denies 
that plaintiff was the person referred to. 

The cases on defamation of unnamed 
person accompany the foregoing decision 
in 48 L.R.A.(N.S.) 355. 


Tax — inheritance — exemption — char- 
itable corporations. That the statutory ex- 
emption from taxation of the real and 
personal property of charitable corpora- 
tions does not include exemption from 
collateral inheritance tax on legacies giv- 
en them is held in the Maryland case of 








Washington County Hospital Asso. v. 
Mealey, 88 Atl. 136, which is accompa- 
nied in 48 L.R.A.(N.S.) 373, by the re- 
cent decisions on the subject, the earlier 
adjudications having been gathered in a 
note in 23 L.R.A.(N.S.) 1207. 


Tax — local assessment — enforcement 
— sale of railroad right of way. That a 
small portion of a railroad right of way 
cannot be sold to enforce a local im- 
provement assessment against it is deter- 
mined in the Alabama case of Decatur v. 
Southern R. Co. 62 So. 855, 48 L.R.A. 
(N.S.) 231. 

Witness — attorney and client — pro- 
duction of papers. That an attorney may 
be compelled to produce in evidence any 
paper of record in his possession belong- 
ing to his client, which the client him- 
self could be compelled to produce, or 
where the knowledge of their existence 
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or contents is accessible to others or to 
the public, is held in the Oklahoma case 
of Pearson v. Yoder, 134 Pac. 421, an- 
notated in 48 L.R.A.(N.S.) 334. 


Witness — privilege as to testimony of 
physician — waiver. A beneficiary in a 
life insurance policy seeking to set aside 
a settlement of the claim because of the 
alleged falsity of a statement of the at- 
tending physician as to the cause of the 
death of insured, and as to which she 
introduces testimony, is held in National 
Annuity Asso. v. McCall, 103 Ark. 201, 
146 S. W. 125, to waive the privilege 
in regard to the testimony of such physi- 
cian concerning the cause of death. 

The question as to who, aside from 
the patient, may waive the privilege as 
to communications between physician 
and patient, is discussed in the note ac- 
companying the foregoing case in 48 
L.R.A.(N.S.) 418. 


Recent English and Canadian Decisions 


[Note.—The more important of these decisions will be reported, with full annotation, in British Ruling Cases.] 





Automobiles statute imposing liability 
on owner — person retaining title as ‘‘owner.”’ 
That one who has neither possession of 
nor domination over an automobile, but 
who retains title thereto as security for 
the purchase price, is not the “owner” 
thereof within the meaning of a statute 
which provides that “the owner of a 
motor vehicle shall be responsible for 
any violation of this act,” is held in 
Wynne v. Dalby, 30 Ont. L. Rep. 67. 


Broker — del credere — personal liability. 
A broker who, on a sale of goods to an 
undisclosed buyer, receives a del credere 
commission from the seller, is not liable 
to pay the seller for the goods if the 
buyer is solvent, but refuses to pay for 
the goods on the ground that the seller 
has not duly performed the contract: but 
is liable to pay the seller only if owing 
to the insolvency of the buyer, or some 
other analogous cause, the seller is un- 
able to recover the price from the buyer. 
Gabriel v. Churchill [1914] 1 K. B. 449. 


Broker — statute requiring written con- 





tract for commissions — right to commis- 
sion where sale is made on different terms. 
\Where a statute provides that no action 
shall be brought whereby to charge any 
person for services rendered in connec- 
tion with the sale of any land or interest 
therein unless the contract upon which 
recovery is sought is in writing signed 
by the party sought to be charged 
or his agent, a broker whose written con- 
tract with the owner entitled him to a 
commission upon the sale of certain de- 
scribed property at $35 per acre, and 
upon certain terms, cannot recover a 
commission where a person introduced 
by him, after declining to purchase the 
whole property, trades other property to 
the owner for a portion thereof at a 
valuation of $40 an acre. Como v. Her- 
ron, 49 Can. S. C. 1. 


Contract — right of one given access to 
private papers for preparation of biography. 
One who was given access to private 
papers for the purpose of preparing a 
biography for a series called “Makers 
of Canada,” and who did not disclose 
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the fact that his attitude toward the 
subject of the sketch is hostile, is held in 
Lindsey v. Le Sueur, 29 Ont. L. Rep. 
648, 15 D. L. R. 809, either to have im- 
pliedly contracted that the subject of his 
biography would be depicted in a favor- 
able light, or to have obtained the use 
of the papers by fraudulent misrepre- 
sentation and concealment of facts; and 
therefore that, where he has written a 
biography representing its subject as a 
puller-down rather than as a builder-up, 
he may be required to surrender extracts 
from and copies of such papers which 
he has made, and may be enjoined from 
publishing or causing to be published 
any book which contains any of these 
extracts or copies, or any information 
avowedly obtained from such collection. 


Corporation — powers — guaranty of 
customer’s debt. It is ultra vires of a 
trading corporation to guarantee the debt 
of another concern whose sole connec- 
tion with the corporation is that of a 
customer. Union Bank v. A. McKillip 
& Sons, 30 Ont. L. Rep. 87. 


Corporation — carrying on business with- 
in jurisdiction — employment of agent. 
A foreign corporation employing as its 
sole agent within the jurisdiction a firm 
which also acts as agent for other con- 
cerns and carries on business as a mer- 
chant on its own account; and which has 
no general authority to enter into con- 
tracts on behalf of the foreign corpora- 
tion, but obtains orders and submits them 
to the corporation for approval, and when 
approved signs contracts with the pur- 
chasers as agents for the corporation,— 
does not carry on business at the agent’s 
office so as to be subject to service of 
process there. Okura & Co. v. Forsbacka 
Jernverks Aktiebolag [1914] 1 K. B. 715. 


False imprisonment — _ _ justification. 
That a private person is justified in ar- 
resting another on suspicion of having 
committed a felony only if he can show 
that the particular felony for which he 
arrested the other was in fact committed, 
and that he had reasonable and probable 
cause for suspecting the other of having 
committed it, is held in Walters v. W. 
H. Smith & Son [1914] 1 K. B. 595. 
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Mortgage — right of one advancing money- 
to pay off, to priority over intermediate un- 
disclosed encumbrance. A decision of the 
English court of appeal heretofore noted 
in this column (October, 1912) upon the 
question whether a mortgage which has 
been paid off in ignorance of a subse- 
quent encumbrance on the property may 
be treated in equity as having been 
kept alive for the benefit of a purchaser 
of the equity of redemption and his 
mortgagee, who together advanced the 
money for the discharge of the mort- 
gage, has been reversed by the House 
of Lords in Whitley v. Delaney [1914] 
A. C. 132. The owner of property 
charged with two mortgages offered to 
sell his equity of redemption, without, 
however, disclosing the existence of the 
second mortgage. The purchaser accept- 
ed conditionally upon finding someone 
to pay off the holder of the first mort- 
gage, who was pressing for payment. A 
lender was found, who agreed to ad- 
vance a sum of money on first mortgage, 
and did so, the transaction being com- 
pleted by three contemporaneous deeds: 
(1) A reconveyance by the original 
mortgagee to the owner; (2) a convey- 
ance by the owner to the purchaser; and 
(3) a mortgage by the purchaser to the 
lender. The court of appeal denied the 
right of the lender to priority, on the 
ground of merger The House of Lords 
found it unnecessary to decide whether 
there had been a merger, but held that 
the lender was entitled to priority on the- 
following grounds: (1) That owing to a 
common mistake induced by the mis- 
conduct of the mortgagor the deeds as 
framed did not express the true bargain 
between the parties; (2) that the lender 
having acquired in equity the priority 
of the first mortgage by paying off the 
mortgage debt and obtaining the title 
deeds, the second mortgagee could not 
take advantage of the wrong of the 
mortgagor, through whom he claimed, to 
deprive the lender of that priority. 


Sales — implied warranty — breach — 


damages — remoteness. That one who 
sells to a restaurant keeper in a town 
where a local option by-law is in force, 
a beverage called “English Club Nonin- 
toxicating Hop Ale,” impliedly war- 
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rants that the ale is such that it can be 
sold by the purchaser in the course of his 
business without violating the license 
law ; and that a fine and costs which the 
purchaser has been compelled to pay are 
recoverable as damages for breach of 
such warranty,—is held in Stephenson 
v. Sanitaris, Limited, 30 Ont. L. Rep. 
60. The same case holds that a fine and 
costs, paid by the purchaser, imposed 
upon one to whom the purchaser had 
resold part of the ale, were not recover- 
able, being too remote. 


Will — trust for purpose of maintaining 
residence — perpetuities. A trust created 
by a will by which testator devised a 
dwelling house and its contents to his 
son, subject to each of his granddaugh- 
ters being entitled to live therein as a 
home until she married, and bequeathed 
the residue of his estate in trust “to 
maintain my said residence in the manner 
in which it has been heretofore main- 
tained,” is held by the privy council, in 
Kennedy v. Kennedy [1914] A. C. 215, 
13 D. L. R. 707, to be without definite 
limit, and therefore to offend the rule 
against perpetuities. This result was 
reached by construing the will as creat- 
ing a trust, not merely to keep up a home 
for the three persons mentioned, but to 
keep up and maintain the dwelling house 
as kept up and maintained before the 
testator’s death. 


Workmen’s compensation — accident aris- 
ing out of employment — dangerous method 


of doing work. An interesting contribu- 
tion to the troublesome question as to 
when an accident to a workman may be 
said to arise out of his employment, so 
as to entitle him to the benefit of the 
workmen’s compensation act, is to be 
found in the opinion of Lord Dunedin in 
Plumb v. Cobden Flour Mills Co. [1914] 
A.C. 62. His discussion of the question 
is prefaced by the remark that it is well 
in considering the cases, which are nu- 
merous, to keep steadily in mind that the 
question to be answered is always the 
question arising upon the very words of 
the statute; that while it is often useful 
in striving to test the facts of a particu- 
lar case to express the test in various 
phrases, such phrases are merely aids 
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to solving the original question, and must 
not be allowed to dislodge the original 
words. The first and most useful of 
these tests is contained in the expression 
“scope” or “sphere of employment ;” but 
while this test is both sound and con- 
venient it is not exhaustive, and it is 
not the most convenient for every state- 
ment of facts. Continuing, he said, with 
reference to the question as to the effect 
of the absence of a prohibition which 
would have had the effect to limit the 
sphere of employment had it been given, 
to render an accident resulting from the 
non-prohibited act one arising out of the 
employment, that there are prohibitions 
which limit the sphere of employment, 
and prohibitions which only deal with 
conduct within the sphere of employ- 
ment. A transgression of a prohibition 
of the latter class leaves the sphere 
of employment where it was, and con- 
sequently will not prevent recovery of 
compensation. A transgression of the 
former class carries with it the resuit 
that the man has gone outside of the 
sphere. 

Another test, says the learned judge, 
is whether the risk was one reasonabiy 
incidental to the employment. It is not 
enough for the applicant to say, “The ac- 
cident would not have happened if I had 
not been engaged in that employment, 
or if I had not been in that partic- 
ular place;” but he must go further 
and say, “The accident arose because of 
something I was doing in the course of 
my employment, or because I was ex- 
posed by the nature of my employment 
to some peculiar danger.” A_ risk 
is not incidental to the employment 
when either it is not due to the na- 
ture of the employment or when it 
is an added peril due to the conduct of 
the servant himself; though in applica- 
tion to facts the dividing line is some- 
times very nearly approached. 

In the case under consideration the 
injured workman, who was employed in 
stacking bundles, conceived the idea of 
raising them to the top of the stack by 
means of a rope thrown over a revolving 
shaft which ran along the room near the 
ceiling, and was injured in so doing. It 
was held that there was no evidence to 
support a finding that the accident arose 
out of his employment. 





uaint and 


Curiou 


4 a ae 7 


Man in sooth is a marvellous, vain, fickle, and unstable subject—Montaigne. 


A Eugenic Wedding. 


Clergyman. 


Dearly beloved, we are gathered here 
together in the face of this company to 
join together this man and this woman in 
aseptic matrimony, which is commended 
by Mendel, Ehrlich, Metchnikoff, and 
other eugenists to be honorable among 
men; and therefore is not to be entered 
into unadvisedly or carelessly, or without 
due surgical precautions, but reverently, 
cleanly, sterilely, soberly, and with the 
nearest practicable approach to chemical 
purity. Into this holy and non-infectious 
state these two persons present come now 
to be joined and quarantined. If any 
man can show just cause, either clinically 
or microscopically, why they may not be 
safely sutured together, let him now come 
forward with his slides awd cultures, or 
else hereafter forever hold his peace. 

(Several spectators shuffle their feet, 
and an old maid giggles, but no one comes 
forward. ) 


Clergyman (to the bride and bride- 
groom): 


I require and charge both of you as ve 
will answer in the dreadful hour of au- 
topsy, when the secrets of all lives shall 
be disclosed, that if either of you know 
of any lesion, infection, malaise, congeni- 
tal defect, hereditary taint, or other im- 
pediment, why ye may not be lawfully 
joined together in eugenic matrimony, ye 
do now confess it. For be ye well as- 
sured that if any persons are joined to- 
gether otherwise than in a state of ab- 
solute chemical and bacteriological inno- 
cence, their marriage will be septic, un- 


hygienic, pathogenic, and toxic, and eu- 
genically null and void. 

(The bridegroom hands over a long en- 
velop, from which the clergyman extracts 
a paper bearing a large red seal.) 


Clergyman (reading). 

We, and each of us, having subjected 
the bearer, John Doe, to a rigid physical 
and microscopical examination, in accord- 
ance with Form B-3 of the American 
Eugenic Association, do hereby certify 
that he is free from all disease, taint, de- 
fect, deformity, and hereditary blemish, 
and that, to the best of our knowledge 
and belief, he is perfectly sound in wind 
and limb. Temperature, 98.6; pulse, 76; 
respiration, 27. 

(Signed) Sigmund Kraus, M. D. 
John Jones, M. D. 
Rudolph Wasserman, M. D. 

Ditto on the psychiatric side, so far as 
I can see. Herman H. Fink, M. D. 

Subscribed and sworn to before me, a 
justice of the peace for the borough of 
Manhattan, city of New York, state of 
New York. 

[Seal] Abraham Lechotisky, J. P. 

(The bride thereupon hands up a simi- 
lar envelop, from which the clergyman 
extracts a similar paper.) 


Clergyman (reading). 

We, and each of us, having subjected 
the bearer, Mary Roe, to the examination 
provided for by Form B-4 of the Ameri- 
can Eugenic Association, do hereby cer- 
tify that she is free from all visible dis- 
ease, taint, or blemish, whether heredi- 
tarv or acquired. 

(Signed) Marie W. McGinnis, M. D. 
Alice Margery Smith, M. D. 
Henrietta Henderson, M. D. 














I have examined Mary Roe and find 
her sane. Herman H. Fink, M. D. 
Subscribed and sworn to before me, a 
notary public of the borough of Brook- 
lyn, city of New York, state of New 
York. 
[ Seal } Mathilda Sweeny, 
Notary Public. 
( The clergyman drops both papers into 
the bowl of bichloride and proceeds. ) 
Clergyman (to the bridegroom). 
John, wilt thou have this woman to be 
thy wedded wife, to live together in the 
holy state of eugenic matrimony? Wilt 
thou love her, comfort her, protect her 
from all protozoa and bacteria, and keep 
her in good health; and, forsaking all 
others, keep thee unto her only, so long 
as ye both shall live? If so, hold out 
your tongue——Owen Hatteras in the 
“Smart Set.” 


A Solemn Compact. In an early day, 
according to the Council Grove (Kan.) 
Republican, a couple appeared before a 
probate judge by the name of Aplington 
to be wed. The judge had never per- 
formed a marriage ceremony, but deter- 
mined to do the job according to the stat- 
utes in such case made and provided, as 
he understood them. There was a large 
and appreciative audience present, and 
the judge commenced proceedings : 

“Fellow citizens: This here man and 
this here woman have appeared before 
this court to be hitched in the legal bands 
of wedlock. If any galoot in the mob 
knows of anything that might block the 
game if took to a higher court, let him 
toot his bazoo or else keep his jaw to him- 
self now and forevermore. All in favor 
of my proceeding as authorized by law, 
say ‘I,’ contrary ‘No.’ Nobody said ‘No.’ 
The motion’s carried unanimously, and 
the court rules that there is nothing to 
prevent the trying of the case. 

“Now,” continued the judge, “grip 
your fins.” The candidates joined hands. 
“Amos Peabody, do you solemnly swear 
that you’ll freeze to Mandy forever, and 
provide for her, and treat her square and 
white according to the rules and regula- 
tions set down to govern such cases in 
the laws of the United States, so help 
me God?” 

“Yes, sir: I do.” 
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“That fixes your end of the bargain. 
Mandy Thomas, do you solemnly swear 
that you’ll hang on to Amos for all com- 
ing time; that you'll nurse him in sick- 
ness and be square with him in wellness ; 
that you'll always be to him a good, true, 
honest, up and up wife under the penal- 
ties prescribed by the law for the pun- 
ishment of such offenses. Do you swear 
this, so help you God?” 

“IT swear I will.” 

“Then by the power vested in me as 
probate judge in and for Morris county, 
state of Kansas, I, John Aplington, pro- 
nounce you, Amos Peabody, husband, and 
you, Mandy Thomas, wife, and legalize 
you to remain such now and forever- 
more; and you'll stand committed till 
the fees and costs in the case are paid in 
full and may God have mercy on your 
souls.” 


The Law of Osculation. What is a kiss ? 
When is it offensive and when inoffen- 
sive? Here are the answers as laid down 
by the Supreme Court of the German 
Empire: 

“A kiss is a reaction upon the body of 
another. 

“A kiss always requires the permission 
of the person kissed. 

“Without such permission one may 
kiss only if one is sure of the other’s 
tacit consent, as in the cases of parents, 
children, and lovers. 

“If the kissee is not only coy but 
gravely objects, it is to be assumed that 
the kiss is considered as illegal interfer- 
ence with his or her personal freedom 
and a violation of his or her honor. 

“Anybody who inflicts a kiss in such 
circumstances is guilty of assault and bat- 
tery.” 


One on Chicago. There is a New York 
woman who goes twice a year to Chicago 
with her husband, when the latter makes 
periodical business trips. They always 
stay at the same hotel—a large though 
quiet house, which gets a good deal of 
Chicago and Illinois trade. The New 
Yorkers have come to be known to the 
woman housekeeper of the hotel. They 
have just returned from their latest jour- 
ney to the city by Lake Michigan, and 
this is what Mrs. New Yorker says: 
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“IT always used to think that the hu- 
morous paragraphs in the papers dealing 
with the frequency of Chicago divorces 
were jokes, but I know now they have 
a solid basis of fact. The reason? Be- 
cause when we were in Chicago this time 
the housekeeper of the hotel said to me: 
‘I’m so glad to see you back again, 
Ma’am. And you know—if you'll ex- 
cuse me saying it—you’re the only lady 
that comes back here year after year with 
the same husband.’ ””—New York Times. 


The Letter of the Law. A visitor to 
the city of Richmond dropped the other 
day into the office of a friend, a lawyer, 
and was hospitably detained. 

“T have nothing to do,” said the host, 
“except to prepare divorce papers for 
my man servant John. John has served 
a term in the penitentiary, and he is a 
very important member of my household. 
My new stenographer has just finished 
copying the bill. Let’s see what she made 
of it.” 

He bent over his desk. Presently his 
shoulders began to shake—he is a large 
man—and he called out: 

“Come here, Miss Nancy, and see what 
you've done.” 

A pretty young woman in a modish 
black costume emerged from an adjoin- 
ing room. 

“And what have I done, Major?” she 
asked. 

“Look,” said the Major, and placed a 
large forefinger upon that part of the 
typewritten document before him which 
set out with rich legal verbiage how the 
complainant and defendant had been duly 
and lawfully married. 

“You have written it ‘awfully,’ Miss 
Nancy,” rumbled the Major. 

Miss Nancy blushed becomingly. 

“So I have, Major; I didn’t mean to. 
But I reckon it’s just the truth.”—N. Y. 
Evening Post. 


Waits an Hour. An old family Bible 
record compelled Francis Walkup, Pipe- 
stone, Minnesota, to wait an hour to 
make sure he had attained legal age, and 
avoid question of the legality of a license 
he asked at the courthouse to marry Miss 
Belle M. Grigsby, 3420 Bryant avenue S. 

“T am twenty-one years old to-day,” he 


informed Charles Williams, deputy clerk 
of court. 

“Do you know the hour of your birth?” 
asked the clerk, uncertain whether the 
applicant was legally of age at the be- 
ginning of his birthday and still wishing 
to avoid the delay of a wedding. 

“The family Bible recorded it as 11 a. 
M.,” replied Walkup. 

It was then 10 a. M. and at the clerk’s 
suggestion the would-be bridegroom sat 
down and waited an hour to make sure 
of the legality of the license which was 
issued at 11:01 a. m.—Minneapolis Jour- 
nal. 


Removal of Disabilities. The following 
letter recently received by a clerk of the 
superior court speaks for itself: 

Dear sir some time before your last 
Superior Court I sent to you to file an 
application of Mrs. Mary, Jones to have 
her Diabilities re moved of A certain 
Marrage betwen hersel and A Jentleman 
by the Name Of Jones the time of your 
court sliped my memry was the reason 
that I did not at atten, pleas let me know 
what disposition was made of this case, 
the woman will pay all cost that acudes 
in the Case, your Kindness to let me have 
the above information will be grately ap- 
preciated, 

yours Very truly, 


Darwin on Marriage. An early advo- 
cate of eugenic marriages was Charles 
Darwin, who says in his “Descent of 
Man:” 

“Man scans with scrupulous care the 
character and pedigree of his horses, 
cattle, and dogs before he matches them; 
but when he comes to his own marriage 
he rarely or never takes any such care. 
He is impelled by nearly the same mo- 
tives as the lower animals when they are 
left to their own free choice, though he 
is in so far superior to them that he high- 
ly values mental charms and virtues. On 
the other hand, he is strongly attracted 
by mere wealth or rank. Yet he might 
by selection do something rot only for 
the bodily constitution and frame of his 
offspring, but for their intellectual and 
moral qualities. Both sexes ought to re- 
frain from marriage if they are in any 
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marked degree inferior in body or mind; 
but such hopes are Utopian and will never 
be even partially realized until the laws 
of inheritance are thoroughly known. 
Every one does good service who aids to- 
ward this end.” 


Borrowers in Old Japan. In the course 
of a lecture on “Government Finances 
and Social Life in Japan,” before the 
Japan Society, in London, recently, Ken- 
go Mori, financial commissioner and at- 
taché for the Imperial Japanese govern- 
ment, said that in the olden days gentle- 
men tried to keep aloof from all money 
transactions. Of course, there were bor- 
rowers and lenders then, as there are to- 
day, and even among the Samurai class. 

But their agreements, if written at all, 
were always worded in a manner charac- 
teristic of the spirit of the times. One 
such agreement ran: “Dear Sir :—I here- 
by confirm that I borrowed from you the 
above-mentioned sum of money. Should 
I not repay the sum you are entitled to 
laugh at me in public.” 


In Re Bivalve. “Substantial justice ap- 


pears to us to have been done to the par- 
ties,’ observes the court in Bobbitt v. 
Stanton, 120 N. C. 258, 26 S. E. 817, 
“and we do not think it would be just to 
force the defendant Blackwell to bring a 
new suit, with all its attendant cost and 
delay, simply to determine rights already 
passed upon, without objection, by a court 
of competent jurisdiction. It is true, we 
might find some authority for doing so 
in the celebrated English case of In Re 
Bivalve, reported in Punch. That was 
an action for the possession of an oyster, 
and after years of litigation the court de- 
cided that it was a very fine oyster, and 
awarded to each claimant a half shell. 
As we think that this matter should be 
settled while some part of the oyster yet 
remains for the rightful owner, the judg- 
ment is affirmed. Affirmed.” 


Effectiveness of Sentence to Attend 
Church. The particulars concerning 
Mayor A. L. Kinney’s method of han- 
dling drunks in Green Forest, Arkansas, 
by sentencing them to attend church, are 
contained in an interesting letter writ- 
ten by him in reply to an inquiry made 


by Honorable J. C. Richardson, of Jack- 
son, Michigan. The letter, which fol- 
lows, is worthy of perusal and study: 


Dear Sir :— 

| have your esteemed favor of the 
25th, complimenting me upon my way 
of dealing with drunks and other minor 
offenses, and asking that I make a report 
to you after six months, and I assure 
you I appreciate very much the interest 
you manifest. However, it is not neces- 
sary for me to delay this report, as I 
have now tried it out for over a year and 
believe I am in a position to say that it 
works, and works well; I have imposed 
a church sentence upon something like 
twenty-five in number, and with two ex- 
ceptions there has never been an oppor- 
tunity or occasion to repeat this punish- 
ment, and a large majority of those with 
whom I have thus dealt have become con- 
stant church goers. I place a heavy fine 
upon them and allow them to pay a por- 
tion or all of it, by attending church on 
Sunday, and give a credit of $1.25 for 
every sermon they hear; they are re- 
quired to furnish a certificate each Mon- 
day morning from the preacher they 
have heard, and if they fail to atterid at 
least one service on each Sunday, except 
in case of sickness, I then enforce the 
payment of the fine in the usual way; 
they are permitted to select any church 
they prefer, so long as it is in our town; 
the minister and congregation understand 
and take extra pains to make the fellow 
feel at home, and that he is welcome 
among them, and it is a rare thing to find 
one absent after he has “worked out” his 
fine. 

I have observed that most of these of- 
fenders are men with large families and 
almost invariably poor; to take a cash 
payment from them is about like taking 
bread from the table of his family, and, 
instead of its working a reformation, 
usually angers the fellow and makes him 
worse; if you can make a criminal feel 
you are his friend, and trying to help, 
and not hurt, him, you have gone a long 
way toward his reformation. Courts are 
too apt, when the man pleads guilty, to 
say, “Fine of $25 and costs; settle with 
the clerk; call the next case,”—when a 
fifteen-minute lecture might save the 
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man. I never pass sentence upon a man 
without making a very careful talk to 
him, and trying to convince him that it 
is not his money we want but his refor- 
mation. My manner of dealing with 
them sounds well in theory, and I can 
say to you that in practice it is much 
better. I enforce every ordinance no 
matter what. 
Yours very truly, 
A. L. Kinney. 


Caudal Appendage Received in Evidence. 
Two inches of a severed tail of a dog 
was responsible for restoring “El Ja- 
ponis,” a white bull pup, to his mistress, 
Margarita Valdespino, says the El Paso 
Herald. The woman was the plaintiff in 
a sequestration suit filed against Jane 
Doe in Judge E. B. McClintock’s court. 
When the case was called for trial, the 
plaintiff came into Judge McClintock’s 
court, carrying the severed tail of the 
dog wrapped in a newspaper. The dog 
was brought into court, but Jane Doe, in 
the meantime, filed a disclaimer. 

“Here is our evidence in the case, your 
Honor,” said W. J. Bryan, representing 
the plaintiff, unwrapping the tail of the 
dog and handing it to Judge McClintock. 

“The court finds,” said Judge McClin- 
tock, holding the severed member aloft, 
“that this is a part of a dog’s tail. The 
judicial question to be decided is, what 
dog belongs to it.” 

“To ‘El Japonis,’ ” exclaimed the plain- 
tiff. “Eet is hee’s tail.” The plaintiff 
then explained that when the dog was a 
mere pup, he, with the family, resided in 
Juarez. From there the pup had been 
taken about two months ago and brought 
to El Paso. But before this, in order to 
give him the appearance of a real thor- 
oughbred bull pup, 2 inches had been 
clipped from his tail. The severed part 
had been treasured as a precious me- 
mento. 

Judge McClintock scratched his head 
where the hair ought to be but isn’t. “In 
order to decide this question,” he said, 
“T believe we ought to see that the tail 
fits the dog.” Mr. Bryan passed the 
Judge the bull pup. “It just fits,” said 
the judge, applying the severed part of 
the tail to that which was left on the 
dog. “I hold that the plaintiff has pro- 
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duced conclusive proof as to the own- 
ership of the dog.” Whereupon Judge 
McClintock turned the dog and the piece 
of tail over to the plaintiff. 


Strange Mental Phenomenon. Professor 
Mark W. Harrington, who was director 
of the United States Weather Bureau 
from 1891 to 1895, is coming back to a 
knowledge of himself after eight years 
of mental eclipse. In June, 1906, a man 
was discovered on a park bench in New- 
ark, New Jersey, after a severe thunder 
shower. He had received an injury on 
the head, knew nothing of himself, and 
carried no papers by which he could be 
identified. He was taken to a sanatorium 
where he remained for several years as 
“John Doe.” Whether the loss of mem- 
ory had been caused by a stroke of light- 
ning, or he had been beaten and robbed, 
could not be told. Meanwhile Professor 
Harrington had disappeared, and it was 
years after before Dr. M. R. Harrington, 
the son, professor of ethnology and an- 
thropology at the University ox Pennsyl- 
vania, heard of this unknown man and 
sent word to his mother, who identified 


“John Doe” as the missing husband and 


father. Since then Professor Harring- 
ton has learned to recognize his relatives 
and friends, and gradually, through his 
notes and writings, has reacquainted him- 
self with his past life. His memory of 
events after reaching the sanatorium is 
accurate. He now lives in New York 
city, and goes to Bellevue hospital at 
times for treatment. His family report 
him competent to conduct his business 
affairs, and in many ways he has become 
normal. A strange feature of the case 
is Mr. Harrington’s newly discovered 
love of music. Although in his former 
life he knew nothing of it, he is now, at 
the age of sixty-six devoting all his en- 
ergies to the study of the piano, harmony, 
and allied subjects. It is thought that 
the parts of his brain which were devel- 
oped most fully received the severest in- 
jury at the time of his accident, and the 
subject of which he knew least therefore 
was the one most susceptible of develop- 
ment. Prior to his accident he had 
taught almost every scientific course in 
college curriculums.—Springfield Repub- 
lican. 
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“A Lawyer's Idle Hours.” By C. Augustus 
Haviland. Published by the Author, 982 Ful- 
ton St., Brooklyn, New York City. Cloth $1.00, 
paper .50. 

This volume of verse, from the pen of a 
Brooklyn lawyer, has been the slow growth of 
more than half a century. For a long time 
the writers’ identity was hidden under the nom 
de plume of Frank Myrtle. 

These earlier poems, as well as a number 
written during the past eleven years, comprise 
the book. They have been gleaned in those 
wide fields which the poet claims for his own. 
There are verses of sentiment, satire, and hu- 
mor, and lines on life, death, and glory. 

It is a curious fact that men possessing 
poetic ability instinctively turn to the pen as 
their confident, and preserve their hopes and 
joys and aspirations in rythmic utterance. In 
this manner they unwittingly write a charm- 
ing autobiography. 

These verses disclose a man of keen ob- 
servation, quiet humor, deep patriotism, and 
kind philosophy. It is the writer’s hope that 
they “may point the way to some weary trav- 
eler on life’s journey.” 


“Criminal Slang.” By Joseph Matthew Sulli- 
van, of the Boston Bar. Revised Edition. 
(Underworld Publishing Co., 180 Washington 
St., Boston, Mass.) 25cts. 


This little pamphlet is a dictionary of the 
vernacular of the “Underworld.” It includes 
and defines those words habitually used by 
criminals when they “slingo the lingo,” i. 
hold a conversation in slang. 


It is interesting to learn that a lawyer is a 
“Mouthpiece,” and that a first-class lawyer is 
dignified by the appellation of a “swell mouth- 
piece.” 

A “law ghost” is a lawyer who seldom ap- 
pears in court, but makes a specialty of pre- 
paring cases for trial, looking up the law, etc. 

There is abundant sarcasm in the words 
“Vermont charity,” which means sympathy, and 
a grim suggestiveness about “track 13 and a 
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washout,” which signifies a life sentence in 
the penitentiary. 

But this booklet should be perused in its 
totality to be appreciated. 


“Michael Ryan, Capitalist: A Story of Labor.” 
By F. F. D. Albery (Rowfort Press and 
Bindery, Columbus, Ohio.) 

The author of this well-told story, dealing 
with the antagonism of capital and labor, does 
not claim to have discovered a remedy for 
industrial ills. He proposes no solution. He 
aims to accomplish the only thing which at 
the present time seems possible, viz., to im- 
press upon the parties, on both sides of the 
controversy, the fact that there are two sides, 
and in view of that fact to plead for modera- 
tion and tolerance. 


Michael Ryan is one of those sterling char- 
acters which has been the boast of modern 


America. Born in a shanty, bred in poverty, 
he overcame, by virtue of his industry, in- 
domitable will, and splendid heredity, the diffi- 
culties of a forbidding environment. Partly 
by good judgment and energy, and partly by 
a lucky stroke of inventive genius, he rose to 
be one of those masters of men,—a modern 
capitalist. 

But the sentiments, tastes, and affections of 
earlier years remained strong within him, and 
he was ever at heart a workman and the 
friend of workmen. Coming up from the 
ranks of labor, he embodied in himself the 
elements of that struggle which civilization 
is now facing. In him the extremes of the 
controversy met as in a common center. He 
knew both, understood both, and yearned to 
assist both sides to come to a better under- 
standing. During a riot, following a strike, 
he received a mortal wound at the hands 
of an employee whom he had particularly 
befriended and aided. So passed Michael 
Ryan, capitalist, with his heart all compassion 
and his mission unfulfilled. 

But, as the author states: “The play will 
go on, and Michael Ryan will be born again 
and will live his life in every generation.” 
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Hillyer’s “Legal Manual: 
1 vol. Buckram, $6.50. 


“Supplement to Torbert’s Index rae = District 
of Columbia Cases.” Buckram, $7.50; Sheep, $8. 


Lewson’s “Forms of Pleading and Practice for 


Common-Law States.” 3 vols. $19.50 
Wilkin’s “Illinois Digest.” Supplementing IIli- 
nois Cyclopedic Digest. : 
Shepard's “North Carolina Citations.” 


Califomia Red Book.” 


Intro- 


Recent Articles of 


Abstracts. 

“Uniform Abstract Certificates.”—7 Lawyer 
and Banker, 126. 

Action. 

“What Is Never in the Record but Always 
in the Case.”—8 Illinois Law Review, 594. 
Appeal. 

“Our Final Tribunal of Appeal.”—50 Canada 
Law Journal, 211. 

Attorneys. 

“Lawyers of Yesterday and To-day.”—18 
Law Notes, 25. 

“A Roman Lawyer.”—8 Illinois Law Re- 
view, 575. 

“Duty of the Lawyer in the Legislature.”— 
7 Lawyer and Banker, 86. 

“The Lawyer in Politics.’.—21 The Bar, 17. 

“Disbarment Proceedings.”—7 Lawyer and 
Banker, 103. 

Bankruptcy. 

“Priorities v. Liens in Bankrupty. 
tral Law Journal, 313. 
Biography. 

“Shakspere and Balzac.”—The Century Mag- 
azine, May, 1914, p 
Buildings. 

“What Are Buildings—When Do They Be- 
gin and End?”—20 Case and Comment, 847. 

“Conditions for Hearing in Court Rooms.”-— 
20 Case and Comment, 854. 

Business Systems. 

“Practical Business Systems Adapted for Use 
in Law Offices.”—20 Case and Comment, 890. 
Cadwalader. 

“John Lambert Cadwalader.”—8 Bench and 
Bar (N. S.), 93. 

Child Labor. 

“The Constitutionality of a Federal Child 
Labor Law.”—62 University of Pennsylvania 
Law Review, 487. . 

“The Federal Power to Regulate Child La- 
bor in the Light of Recent Decisions.”—62 
University of Pennsylvania Law Review, 504. 
Civil Service. 

“A Review of the Civil Service Laws of 
the United States.”—3 National Municipal Re- 
view, 316. 

Constitutional Convention. 

“Is a Constitutional Convention in Illinois 
Desirable at This Time?”—9 Illinois Law Re- 
view, 1. 

“Same: 


Paper.” 


"—78 Cen- 


A Comment upon the Preceding 
9 Illinois Law Review, 20. 
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ductory price, Flexible morocco, $12. Cumu- 

lative Supplements, per annum, $4. 
Honnold’s “Oklahoma Justice.” 2d ed. $6.50. 
Shackelford's “Oklahoma Criminal Code, Anno- 


tated.” $10. 

Montgomery's Manual of Federal Practice.” 
1 vol. India paper, Morocco binding, $6.50. 
"After-Dinner Speeches.” $2. 


Wood's * 
~ on “Exemptions and Writs in Texas.” 


Interest to Lawyers 


Constitutional Law. 

“The Rights of Municipal Corporations un- 
der the Contract Clause of the Federal Con- 
stitution. ”—3 National Municipal Review, 284. 

“Governmental Impairment of a Concession 
Granted by the Government—A Rejoinder to a 
Critic.”—50 Canada Law Journal, 204. 
Contracts. 

“Irrevocable Offers.”—27 Harvard Law Re- 
view, ; 

“Effect of Stipulation in Building Contract 
Requiring Alterations or Extras to be Or- 
dered in Writing.”—20 Case and Comment, 
873. 

Courts. 

“‘One-Judge’ Decisions in Courts cf Last 
Resort.”—20 Virginia Law Register, 1. 
Criminal Law. 

“Improvements in the Criminal Laws of 
California.”—2 California Law Review, 263. 
Divorce. 

“Divorce as a Sign of Degeneracy or of 
Progress.”—9 Illinois Law Review, 32. 
Education. 

“What Is Wrong with the College?”—The 
Century Magazine, May, 1914, p. 49. 

Equity. 

“One Year under the New Federal Equity 
Rules.”"—27 Harvard Law Review, 629. 
Eugenics. 

“Eugenics.”—7 Lawyer and Banker, 112. 
Fiction. 

“The Unhearkened Verdict.”—20 Case and 
Comment, 878. 

“The Two Admirals.”"—The Century Maga- 
zine, May, 1914, p. 57. 

“A Cathedral Singer.’—The Century Maga- 
zine, May, 1914, p. 1. 

Foreign Countries. 

“Are We Honest with Japan?’—The Cen- 
tury Magazine, May, 1914, p. 105. 
Immigration. 

“The Germans in America.”—The Century 
Magazine, May, 1914, p 
Initiative, Referendum, and Recall. 

“The Oregon System at Work.”—3 National 
Municipal Review, 256. 

Intellectual Property. 

“The Protection of Intellectual Property at 
International Expositions.”—2 California Law 
Review, 291. 











Intoxicating Liquors. 
“Legal Aspect of Prohibition.” 7 Lawyer 
and Banker, 94. 

Jury. 

“Shall Our Jury System be Reformed?’— 
7 Lawyer and Banker, 120. 

Law and Jurisprudence. 

“The End of Law as Developed in Juristic 
Thought.”—27 Harvard Law Review, 605 

“Some Tendencies of Social Legislation.”— 
9 Illinois Law Review, 24. 

Law Schools. 

“Words of Advice and Encouragement to 
the Graduating Classes of 1914.”—20 Case 
and Comment, 894 
Legal Ethics. 

“The Legal Ethics’ Clinic of the New York 
County Lawyers’ Association.”—8 Illinois Law 
Review, i 

“Topical Analysis of Questions Answered 
by That Association’s Committee on Profes- 
sional Ethics.”—8 Illinois Law Review, 627. 
Master and Servant. 

“The Workmen’s Compensation Law.’—8 
Bench and Bar (N. S.), 96. 

“Ontario Workmen’s Compensation Act— 
Provision Abolishing Actions at Law.”—50 
Canada Law Journal, 201. 

Mechanics’ Liens. 

“Contractors’ Bonds as Substitutes for Ma- 
aeers Liens.”—20 Case and Comment, 
850. 

“Mechanics’ Lien for Materials Unincorpo- 
rated in Improvement.”—20 Case and Com- 
ment, 863. 

Monopoly. 

“The Trust Problem in the United States: 
The Amendment of the Sherman Anti-Trust 
Law.”—20 Case and Comment, 887. 


New Books and Recent Articles 
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Officers. 


“The Appointment and Selection of Govern- 
a Experts.”—3 National Municipal Review, 


Panama Canal. 

“The Panama Canal Toll and the Constitu- 
tion.”—20 Case and Comment, 858. 

Pension. 

“Widows’ Pensions: Theory and Practice.”-— 
46 Chicago Legal News, 304. 

Real Property. 

“Bills to Amend the Madras Estates Land 
Act.”—Madras Weekly Notes, [1914], p. 85. 
Social Legislation. 

See Law and Jurisprudence. 

Sports. 

“The Soul of Golf.”—The Century Maga- 
zine, May, 1914, p. 109. 

Statutes. 

“The Mechanics of Code Revision.”—20 Vir- 
ginia Law Register, 12. 

Trade Commission. 

“Federal Trade 
Notes, 24. 
Tradename. 

“Tradenames and Trade Descriptions under 
oe English Law.”—46 Chicago Legal News, 


Commission.”—18 Law 


Uniform Legislation. 
“The Passion for Uniformity.”—62 Univer- 
sity of Pennsylvania Law Review, 525. 
“State Laws: Survival of the Unfit.”—62 
University of Pennsylvania Law Review, 509. 
Waters. 


“Water Titles of Corporations and Their 
Consumers.”—2 California Law Review, 273. 






Influence of Current Events Upon the Law 


Judges and lawyers, like other classes of men, become interested in the absorbing topics 
of the day, and subjected to their magnetic influences; and some passages in the history 
of the times, or some glimpses of their temper and fashion, may be seen in the most dis- 
passionate legal judgments. he manner of the decision, the reasons on which 
it is professedly founded, and even the decision itself, may receive some coloring and 
impress from the position of the judges, and their political principle, their habits of life, 
their physical temperament, their intellectual, moral, and re!igious character. ‘ 
Thus, we should hardly expect to find any gratuitous presumption in favor of innocence or 
any leanings in mitiori in the bloodthirsty and infamous Jeffries: nor could we, while 
reading and considering their legal opinions, forget either the low breeding and meanness of 
Saunders, the ardent temperament of Buller, the dissolute habits, ferocity, and profaneness 
of Thurlow; or the intellectual greatness and integrity of Hobart, the sublimated piety 
and enlightened conscience of Hale, the originality and genius of Holt, the elegant man- 
ners and varied learning of Mansfield, or the conservative principles, the lofty tone of 
morals, and vast comprehension of Marshall.—Professor Simon Greenleaf. 
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A Record of Bench and Bar 


Hon. Thomas J. Walsh 


Senator from Montana 


ENATOR Thomas J. Walsh was 

born in Two Rivers, Wisconsin, in 
1859. He received his early education 
in the public schools of that place, 
graduated from the high school at the 
age of sixteen. He then taught school 
for several years, being principal of sev- 
eral high schools, 
and while so en- 
gaged was award- 
ed a life certificate 
on an examination 
covering all the 
branches included 
in the usual college 
course. He en- 
tered the Univer- 
sity of Wisconsin, 
where he pursued 
the study of law. 
He received his de- 
gree in 1884, and 
then went to the 
territory of Da- 
kota, and entered 
upon the practice 
of his profession 
with his elder 
brother, Henry. At 
the beginning of 
the year 1890, he 
left Dakota and 
went to the state of 
Montana, which he thought offered a 
wider field for a young lawyer. He lo- 
cated at Helena, which has since been 


SENATOR WALSH 


his home. Senator Walsh is an inde- 
fatigable worker, and this quality, to- 
gether with his keen intellect, brought 
him, in a few years, to the very front 
rank of lawyers in the state of Montana, 
and he has long been considered at the 
head of the bar in that state. Senator 
Walsh’s entry into 
politics was made 
in the year 1906, 
when he was nomi- 
nated for Con- 
gress, but the 
Roosevelt tide car- 
ried his opponent 
to victory. In 1910 
he was a candidate 
for the United 
States Senate 
against Thomas H. 
Carter. Through 
his efforts a Dem- 
ocratic legislature 
was elected, but a 
deadlotk ensued 
w hich continued 
until the last night 
of the session, 
when Honorable 
Henry L. Myers 
was elected Sena- 
tor. In 1912 he 
was unanimously 
nominated by his party for Senator at 
the state convention, and at the Novem- 
ber election received the highest number 
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of votes cast for any candidate. His elec- 
tion was unanimously ratified by the leg- 
islature, every member of both branches, 
regardless of party, voting for him. He 
entered upon his tern in the United 
States Senate March 4, 1913, and in the 
short time he has been in Washington 
has made a record seldom equaled by a 
new Senator. As a member of the ju- 
diciary committee, he has been called 
upon to act upon a number of important 
matters, and his opinions on any sub- 
ject before that committee are given the 
highest consideration by his associates 
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on the committee, without regard to 
party affiliation. His reports and re- 
marks on the cases of Senator Blair Lee, 
of Maryland, and Honorable Henry D 


- Clayton and Honorable Frank P. Glass, 


candidates for admission to the Senate 
from the state of Alabama, showed a 
most careful study of the questions in- 
volved from every point of view, and 
were listened to with the greatest re- 
spect, and commented upon in the most 
favorable manner by the Senators on 
the Republican side, as well as those of 
his own party. 


Hon. Thomas Goode Jones 


District Court 


Judge of U.S. 


W) HEN the spirit of Thomas Goode 

Jones, warrior, statesman, and jurist, 
winged its flight on April 28, 1914, at 
Montgomery, Alabama, the Federal ju- 
diciary lost one of its ablest members, the 
state of Alabama its most honored son, 
and the Southland one of its wisest and 
most fearless leaders. 

Thomas Goode Jones, son of Samuel 
Goode Jones, a pioneer railroad builder 
of the South, was born near Macon, 
Georgia, November 26, 1844. When a 
lad of six years he removed to Montgom- 
ery with his parents, and at the time of 
his death had been a resident of that city 
for sixty-four years. Upon the breaking 
out of the Civil War young Jones, then 
a student at the Virginia Military Insti- 
tute, was detailed as a drill master and 
sent to Richmond to drill recruits for the 
Southern Confederacy. Later he joined 
a company of “Partisan Rangers” and 
fought under “Stonewall” Jackson, his 
old professor, in the campaign against 
General Banks. In January, 1863, Gen- 
eral John B. Gordon appointed him a 
lieutenant and aide-de-camp on his staff. 
Serving on the staff of that great officer, 
young Jones participated in all the great 
operations of the Army of Northern Vir- 
ginia. He was wounded at the battles of 
Spottsylvania, Hare’s Hill, and Thomp- 


son’s Station. He was commended for 
conspicuous gallantry at Cedar Creek and 
at the battle of Hare’s Hill received the 
personal thanks of Robert E. Lee for 
carrying in the face of a terrible fire from 
the Federals the message for the with- 
drawal of the Confederate troops from 
Fort Steadman. Before the end of the 
War he had been promoted to major, and 
at Appomattox carried one of the Con- 
federate flags of truce. 

After the war Major Jones engaged in 
planting, and in January, 1868, was ad- 
mitted to the bar, and soon became one 
of the foremost lawyers of Alabama. 
Later he became supreme court reporter 
and published sixteen volumes of Ala- 
bama Reports. From 1875 to 1884 he 
represented ward four in the city coun- 
cil of Montgomery, and in 1884 was 
elected to the Alabama general assembly 
and re-elected in 1886, when he was 
elected speaker of the Alabama house of 
representatives. In 1890 he was nomi- 
nated by the Democrats of Alabama for 
governor and elected that fall. In 1892 
he was renominated and re-elected after 
a hard contest with the Populist and Re- 
publican nominees, and served until De- 
cember, 1894. Governor Jones was col- 
onel of the Second Regiment, A. S. T. 
for ten years, and as such put down with- 
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out bloodshed the Hawes, Posey, and 
Debs strikes. 

Governor Jones when quite a young 
man joined the Alabama State Bar As- 


sociation, and was the author of its: 


“Lawyer’s Code of Ethics,” which was 
recently made the 
basis of the Amer- 
ican Bar Associa- 
tion’s Canons: of 
Ethics. In 1901 
he was unanimous- 
ly elected president 
of the Alabama 
Bar Association. 
Although he did 
not seek the honor, 
in 1901, Governor 
Jones was elected 
a delegate to the 
Alabama Constitu- 
tional Convention, 
where he _ served 
with great distinc- 
tion, ranking as 


one of its leaders. 
Many of the wisest 
provisions of that 


instrument were in- 
corporated through 
his efforts, and will 
ever remain endur- 
ing monuments to 
his profound 
knowledge of con- 
stitutional law. Governor Jones, in Oc- 
tober, 1901, was appointed judge of the 
United States district court for the 
northern and middle districts of Ala- 
bama, and was judge of that court at 
the time of his death. The appointment 
was made by President Theodore Roose- 
velt early during his presidential tenure. 
Governor Jones was a Democrat while 
President Roosevelt was a Republican, 
and the appointment of a Southern Dem- 
ocrat to the high office was unanimously 
commended all over the country and even 
commented upon in England. During 
his career upon the bench Judge Jones 
wrote about sixty opinions. He was re- 
garded as one of the most learned and 
painstaking jurists in the country. Per- 
haps his strongest opinions are those in 
the McLeod contempt case, his charge to 
the grand jury in the Peonage Cases, in 
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Re Tune (bankruptcy), the Alabama 
Rate Cases, and his decisions in the 
equity side of the court. 

Immediately upon learning of Judge 
Jones’s death, Governor Emmet O’Neal 
issued a proclamation ordering the state 
flag half-masted 
and the capitol 
building draped for 
thirty days. In his 
proclamation Gov- 
ernor O’Neal said: 
“When the scroll 
which contains the 
names of the great 
men of Alabama is 
unrolled there will 
be none that will 
occupy a higher or 
nobler place than 
Thomas Goode 
Jones. The one 
grand tendency of 
his noble life and 
character has been 
to elevate the 
whole tone of the 
public minds, and 
to inspire a deeper 
sense of patriotism 
and a loftier con- 
ception of the du- 
ties of citizenship. 
As a judge, of him 
it can be truly said 
that he was no respecter of persons, and 
was always guided by the loftiest ethics 
of a noble profession. In his official life 
he illustrated those qualities of a right- 
eous judge whom Job so eloquently de- 
scribes: ‘I put on righteousness and it 
clothed me; my judgment was as a robe 
and diadem. I was a father to the poor, 
and the cause which I knew not I 
searched out and I brake the paws of the 
wicked and plucked the spoil out of his 
teeth.” The memory of his strength of 
will, his dauntless courage, his devotion 
to high principle, his eminent services to 
the state, both in war and peace, will re- 
main to all Alabamians not only a source 
of patriotic pride, but an enduring in- 
spiration.” 

The funeral of Judge Jones was held 
on April 30, from St. John’s Episcopal 
Church 











Henry L. Lyons 


Portland’s First Public Defender. 


JMIUNICIPAL Judge Stevenson, of 

Portland, Oregon, recently felt the 
need of a public defender in his court, 
and as no office of that kind was pro- 
vided for in the city charter, and no 
money was available for salary or ex- 
penses, the judge 
took up the mat- 
ter with the pres- 
ident of the Mult- 
nomah County 
Bar Association, 
with the result 
that the Associa- 
tion agreed to 
furnish him with 
a list of respon- 
sible attorneys 
who would serve 
as public defend- 
ers in his court 
for a week at a 
time without pay. 
Mr. Henry L. 
Lyons, whose 
portrait is given 
herewith, was the 
first to take up the 
work, and he 
served for two 
weeks _ before 
turning the office 
over to someone 
else. Mr. Lyons 
is a native of 
Knoxville, Ten- 
nessee, where he 
spent the first thirty years of his life. He 
was admitted to practice in the courts 
of that state in 1899. In 1902 he accept- 
ed a position in Porto Rico under Mr. 
James S. Harlan, who was then the At- 
torney General of the Island, now a 
member of the Interstate Commerce 
Commission. After remaining in Porto 
Rico for more than nine years Mr. 
Lyons recently resigned the office of As- 
sistant Attorney General on account of 
his health, and took up his residence in 
Oregon. 








HENRY L. LYONS 


Mr. Lyons is deeply interested in the 
work of the public defender, and in re- 
ferring to it says: 

“My two weeks’ experience as public 
defender in the police court of Port- 
land was a most interesting and profit- 
able one. A 
great many of the 
prisoners availed 
themselves of the 
opportunity to 
have an attorney 
appear for them 
in court, and I am 
satisfied that as 
the work pro- 
gresses and _ be- 
comes more fully 
developed it will 
result in the ac- 
complishment of a 
great deal of 
good for the un- 
fortunates who 
need help. I was 
provided with a 
key to the room 
in which the pris- 
oners are held 
while awaiting 
trial, and I went 
in to see them be- 
fore court every 
morning, and as 
often during the 
day as necessary. 
I always’ ex- 
plained to them that my services were 
free, and that I had been appointed by 
the court to represent those who desired 
the services of an attorney and were un- 
able to employ one. Those who were 
able to pay an attorney were advised to 
get someone to represent them, but I 
was always careful never to recommend, 
or even to suggest, the name of an at- 
torney to them. 

“In the press of police-court work, 
with the police officers, and the city at- 
torney’s office, or the district attorney's 
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office, all on the side of the prosecution, 
a prisoner who is without an attorney 
is at a great disadvantage in the trial 
of his case. The municipal court is par- 
ticularly the people’s court. It is the 
court that deals more closely with the 
every-day affairs of life, and comes into 
closer touch with the people than any 
other, and it is especially important that 
every protection and care should be given 
to those who are brought before it. 
Their cases may seem small to the pub- 
lic, but they are exceedingly important 
to those involved, and while Judge Stev- 
enson is as kind-hearted and sympathetic 
toward the accused as a judge could well 
be, yet it is impossible for any court to 
see that their side of the case is properly 
or fully presented, and that they avail 
themselves of their legal rights and de- 
fenses, if they have no attorney to as- 
sist them. As Judge Stevenson said to 
me, the mere fact that someone is pres- 
ent in court to take the side of the ac- 
cused acts as a sort of balance and pre- 
serves the equilibrium of justice. The 
constitutional guaranties of a fair and 


impartial trial, etc., are only a forgotten 
dream to the prisoner in a police court 
without a lawyer. 

“As the work was new here there 
was some question as to how far the 
public defender should go, or how en- 
ergetic he should be in the defense of 


those he represents. For that reason it 
was thought best, at first at least, that 
the public defender should limit his de- 
fense to assisting the court in bringing 
out the prisoner’s side of the case, rath- 
er than making a vigorous fight for his 
release. One thing that works against 
a prisoner in a police court anywhere, 
and does more than anything else to pre- 
vent him from having a fair trial, is the 
fact that the rules of evidence are not 
properly observed. Dozens of persons 
are convicted every day on hearsay tes- 
timony and evidence otherwise incompe- 
tent that would be ruled out in a court 
of record. In a few instances in my 
experience the police seemed to resent 
the interference of anyone on behalf of 
‘the prisoner, but on the whole they took 
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the new order of things in a proper spirit. 
I secured the discharge of three men, 
on different occasions, who had been ar- 
rested merely because they had ‘done 
time’ and were known to the police as 
crooks, but who had been guilty of no 
offense at the time of their arrests. Hun- 
dreds of different illustrations could be 
given .of the need of a public defender, 
and I feel sure that if the matter can 
only be brought to the attention of the 
public, it will not be long before the of- 
fice is created by legislative enactment 
everywhere, and the work started which 
will become as important an arm of the 
court as is the prosecution. The need 
is great, and the work of the public de- 
fender in Portland during the few weeks 
in which the experiment has been tried 
has been so satisfactory that several of 
the candidates for public office have em- 
bodied in their platforms a pledge to 
help create the office permanently. The 
good that could be accomplished by a 
conscientious, competent public defend- 
er, whose heart and sympathies are in 
his work, is incalculable. By co-oper- 
ating with the charitable boards and res- 
cue societies, he could send many a re- 
leased prisoner to a place where work 
would be provided for him, and he would 
have a chance to get on his feet and avoid 
the things that drag him into the con- 
demnation of the law. 

“The expense of a public defender in 
any large community would be more than 
offset by the reduced cost of prison main- 
tenance and prosecution. The real ob- 
ject of society in maintaining prisons is 
not to provide a place where as many as 
possible of its weaker and unfortunate 
members with criminal tendencies can be 
securely confined, but to provide a means 
by which criminal tendencies can be 
checked and criminals reformed. Those 
objects can better be accomplished in a 
great majority of cases by a little intelli- 
gent work at the very beginning, when 
the first downward step is taken, and 
before prison and police systems have 
made confirmed criminals out of those 
who are unfortunate enough to come 
within their grasp.” 
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Wedlock, indeed, hath oft compared been 


To public feasts, where meet a public rout, -- 
Where they that are without would fain go in, 
And they that are within would fain go out. 






Baiting Her. “What are you cutting 
out of the paper ?” 

“About a California man securing a 
divorce because his wife went through 
his pockets.” 

“What are you going to do with it?” 

“Put it in my pocket.”—Boston Tran- 
script. 


Plea in Divorce. Applying for a di- 
vorce, an old Georgia negro said to the 
judge: “Hit only cost me a string er 
fish ter git married, jedge, but, please 
God, I’d give a whale ter git rid er her.” 


Professionals. A widower who was 
married recently for the third time, 
and whose bride had been married once 
before, wrote across the bottom of the 
wedding invitations : “Be sure and come, 
this is no amateur performance.” 


Encouragement. Old Cooper is a Dutch- 
man, and, like many another man, has a 
wife that is “some.” One day the old 
man got into some trouble with a neigh- 
bor, which resulted in a severe fight. 
the neighbor was getting the better of 
the old man, which Cooper’s wife was 
not slow to see. The old man was re- 
sisting his enemy to the best of his abil- 
ity, when his wife broke out with: 

“Lie still, Cooper, lie still! If he kills 
you, I’ll sue him for damages.” 


Mean Old Thing. Old Mr. Singlestick 
mystified a tea party by remarking that 
women were facts. When pressed to ex- 
plain his meaning he said, “Facts are 
stubborn things.” 


87 


Sir John Davies. 


The Tie that Binds. Patrick and Brid- 
get had been married a long time, but did 
not get along well together, for they were 
constantly quarreling. It happened, how- 
ever, that one day they were sitting di- 
rectly opposite the fire, when in came the 
cat and dog, and laid down between them 
and the fire, and also opposite each other. 

Presently Biddy speaks up and says: 
“Faith, Patrick, isn’t it a shame we 
should be always quarreling? See the 
cat and dog, how peaceably they get 
along.” 

“Och, Biddy, sure and it isn’t a fair 
comparison at all; just tie ’em together, 
and see how they will act.” 


Not One Did. “Indeed,” the lecturer 
went on, in a quizzical way, “I believe I 
am justified in asserting that nine women 
out of ten practically propose to the men 
they become engaged to. As a test, I 
would ask all married men in the audi- 
ence whose wives virtually popped the 
question to them to rise.” 

There was a subdued rustle in the 
auditorium, and in the dense silence that 
ensued could be heard sibilant feminine 
whispers in concert, “Just you dare stand 
up!”—Pittsburgh Leader. 


Too Often. George Ade, in his qual- 
ity of cynical bachelor, said at the Chi- 
cago Athletic club: 

“T was sitting with a little girl of eight 
the other afternoon. She looked up 
from her Hans Andersen and said: 

“Does m-i-r-a-g-e spell marriage, 
Mr. Ade?” 

“ *Yes, my child,’ said I.”—Minneap- 
olis Journal. 
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Knew Him Well. It was a contested 
will case, and one of the witnesses, in 
the course of giving his evidence, de- 
scribed the testator minutely. 

“Now, sir,” said the counsel for the 
defense, “I suppose we may take it, from 
the flattering description you have given 
of the testator, his good points, and his 
personal appearance generally, that you 
were intimately acquainted with him?” 

“Him!” exclaimed the witness. “He 
was no acquaintance of mine!” 

“Indeed! Well, then, you must have 
observed him very carefully whenever 
you saw him?” pursued counsel. 

“I never saw him in my life,” was the 
reply. 

This prevarication, as counsel thought 
it, was too much, and he said: 

“Now, now, don’t trifle with the court, 
please! How, I ask you, could you, in 
the name of goodness, describe him so 
minutely if you never saw him or never 
knew him?” 

“Well,” replied the witness and the 
smile which overspread his features ex- 
tended to the faces of those in court, 
“you see, I married his widow.”—Tit- 
Bits. 


An Ambiguous Answer. Mr. and Mrs. 
Murphy were frequently in court. Some- 
times Murphy complained of his wife, at 
other times Mrs. Murphy had her hus- 
band arrested for abuse, and on still 
other occasions neighbors had them both 
in court for disturbing the peace with 
their brawls. The judge was becoming 
rather tired of having them before him. 

“This is the sixth time one or the 
other of you has been up before me for 
fighting,” he declared, out of patience; 
“now, tell me truthfully, cannot you two 
live happily without fighting?” 

“No, yer Honor,” replied Mrs. Mur- 
phy; “not happily.”—Lippincott’s. 


Necessary for a Bargain. A widow who 
was about to enter upon her fourth matri- 
1 venture, with many misgivings 
proceeded to break the news to her ten- 
year-old son: “Harry, I am going to 


” 


rnarry Dr. Brown 


na,” was the quick 


the doctor know it?” 


Marriage Service. Western Official 
“Do you take this woman whose hand 
you’re squeezin’ to be your lawful wife, 
in flush times an’ skimp?” 

“I reckon that’s about the size of it, 
squire.” 

“Do you take this man you’ve jined 
fists with to be your pard through thick 
an’ thin?” 

“Well, you’re about right for once, old 
man.” 

“All right, then. Kiss in court an’ I 
reckon you’re married about as tight as 
the law can jine you. I guess four bits’ll 
do, Bill, if I don’t have to kiss the bride. 
If I do it’s six bits extra.”-—Pittsburgh 
Chronicle. 


Better Odds. A farm laborer was 
taken ill on a visit to London, and a 
friend gave him the address of a doctor 
to whom to go. The fellow soon came 
back and reported progress. 

“T’ve taken some medicine,” said he, 
“but I’m hanged if I went to that doc- 
tor of yours.” 

“Why?” asked his friend. 

“Well,” he replied, “I was just about 
to go in when I saw on his door plate 
his name, ‘Dr. X—,’ and below it ‘10 to 
1... When I saw that I said to myself, 
‘I'll be hanged if I take any such risks 
as that,’ so I went a few doors farther 
up the street and saw another plate with 
‘Dr. Y—,’ and below it ‘3 to 5.’ The 
odds were better, so I went to him.” 


Enforce the Law. Here is a story of a 
Chicago woman who says that present 
marriage laws make woman the slave of 
man,” said the square-jawed matron as 
she looked up from the newspaper. 
“Why don’t they enforce the law, then?” 
meekly asked Mr. Henpeck.—Buffalo 
Express. 


Might vs. Flight. A gentleman calling 
at a hotel left his umbrella in the stand 
in the hall, with the following inscrip- 
tion attached to it: “This umbrella be- 
longs to a man who can deal a blow of 
250 pounds weight. I shall be back in 
ten minutes.” On returning to reclaim 
his property, he found in its place a card 
thus inscribed: “This card has been left 
by a man who can run twenty miles an 
hour. I shall not come back.” 








